REIMBURSEMENT AGREEMENT FOR PAYMENT OF COSTS TO RELOCATE
SWEETWATER AUTHORITY FACILITIES
BY AND BETWEEN SWEETWATER AUTHORITY
AND THE CITY OF CHULA VISTA, CALIFORNIA
(THIRD AVENUE BEAUTIFICATION FROM E TO H STREET)

THIS REIMBURSEMENT AGREBMENT FOR THE PAYMENT OF COSTS TO
RELOCATE FACILITIES ("Agreement"), dated 57 f7 i , 2011, is entered into
by and between Sweetwater Authority (*Authority™) a j&'nt powers agency formed pursuant
to Government Cede Section 6500 et seq. and the City of Chula Vista, a municipal
corporation, ("City") to establish terms and conditions pursuant to which City will bid and
cause to relocate certain water facilities, defined herein below, and Authority will reimburse
the City for approximately fifty percent of all expenses related thereto per existing
Reimbursement Agreement dated September 8, 1953. Authority and the City may be referred
to herein individually as "Party” and collectively as the "Parties."

RECETALS _
WHEREAS, City is constructing improvements to Third Avenue from E to H Street;
such improvements include, but are not limited to, roadway widening, construction of curb,
gutfer, sidewalk, and median islands, relocation of utilitics, and reconfiguration and new
installation of traffic signals and street lighting (“City Improvements™); and

WHEREAS, Authority will approve, within its FY 2011-12 Budget, the relocation of
certain water facilities (" Authority Facilities"} within the City of Chula Vista, and

WHEREAS, the construction of Authority Facilities comcurrently with City
Improvements would constitute a substantial benefit to Authority and the City, which
benefits include, but are not limited to, reductions or savings in terms of time, money,

construction hazards, and traffic impacts; and

WHEREAS, in order to achieve such beneﬁts Authority desires that City incorporate

the comstruction and installation of Autherity Facilities into the C1tys construction

documents and contract for Clty Improvements; and

WHEREAS, City is willing to do so, provided Authority submits complete plans and
specifications for said Authority Facilities and agrees to reimburse City for its share of the
associated costs; and :

WHEREAS, Authority is authorized, pursuant to applicable laws, to contract and to
pay for its share of the cost of the relocation. of any Authority Facilities or other
improvements required by Authority in comcction with Authority service :

NOW, THEREFORE in consideration of the mutual covenants herein contamsd itis
egreed by and bctween the Parties hereto, as follows: o ,




1.1

2.1

ARTICLE L. BEF{NITIONS

‘Definitions. Unless the context otherwmc requxres the ferms deﬁned in th;s Sechon 1

shall, for all purposes of this Agreement and of any amendment herete, and of any
certificate, opinion, estimate or. other document herein mentioned, have the meanings
herein specified.

“Authority” means Sweetwater Authority, a joint powers agency formed pursuant to
Government Code sec. 6500 et seq. as set forth in the California Water Code.

"City" means the City of Chula Vista, California, a chartered municipal corporation

duly organized and existing-under and by virtue of the Constitution and-laws of the - . ...

State of California.

"City Improvements" means, collectively, the improvements to Third Avenue from E

- to H Street.

“Cost Sharing” means those costs atiributable to Authority and City as provided in
the Reimbursement Agreement dated September 8, 1953,

"Authority Costs" means the total dollar amount of costs associated with the
construction and installation of the Authority Facilities, including, but not limited to,
costs of materials, labor, oversight, bidding, permits, change orders, and the fair share
of Joint Costs.

"Authority Facilities” means, collectively, the relocation of potable water facilities as
shown in Exhibit A herefo, as the same may be amended from time fo time.

. "Joint Costs” means those costs of construction and installation of the Project, which,

due to their nature, cannot be sttributed solely to Authority Facilities or City
Improvements, yet from which both derive benefit or those costs that both Parties would
have inctured had their respective facilities been constructed independently of each other
(e.g. slurry seal would have been necessary fo cover the Authority’s wench and would
also have been requned fcn the Clty 8 street)

"Projcct means, col]cctwely, the construction and mstallatlon of Authorlty Facilities
“and City Improvements :

“PiO]CCt Contingency” means, an amount not to exceed five (5) p‘,mant of the total
contract armount. ‘

ARTICLE L. PRECONSTRUCTION

Design and Specifications. Generally, pmm to advmusement of a Request for
Proposals (“REP™) for the construction and installation of Project, Authority  shall
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subimit designs and all associated plans and specifications (collechvcly “Constructlon

- -EBocuments") for the Authority Facﬂitws to the City. o

2.1.1

212

2134 - Fxecution of Construction Apreement. City shall be responsible for

3.1

1.3

Approval. Prior tc submission, an authonzed 1'epresentaﬁ-ve of Authority shall -

approve the Construction Documents, submittal of which shall indicate such approval
and grant to the City permission to include the Construction Documents in the RFP.

Costs. All costs associated with the desi gn of a Party's facilities and the p1eparat1on of
Construction Documents shall be borne solely by such Party,

Bidding and Award. Generally, City shall be responsible for all aspects of bidding ™

- und -award -of a contract -for the constmchon -and - mstal]ain of the Project-

("Construction Agreement“)

2.1.3.1. Bid Package. City shall be respousible for preparing and circulation of
the bld package.
© 2132 Meetings. City shall organize all”pTeABid‘meéti‘r'rg’s and shatl tnform the -

Authority of the time and date of such meeting, so that a representative
of the Authority may be present to clarify any issues related to and
prepare addenda for the construction of the Authority Facilities.

a.  Additionai Costs, Any additional costs associated with the

failure of Authority fo attend meetings, clarify issues, or submit
addenda to City for dlstnbution shall bc the oblzgcmon of the
Authority.

2.1.33 Selection of Lowest Responsive and Responsible Bidder. City, at its
sole discretion after consulting with and concurrence by Authority,
-shall determine the lowest responsible bidder, which determmﬂtlon
shall be bmchn g on-the Authority.

executing the Construction Agreement on behalf of itself for the - |

Authority and ensure that the Authority is identified as a third-party
beneficiary of -such agreement W1th the same rights and remedles as
the City. :

- ARTICLE IIl. CONSTRUCTION

‘Compliance with Specifications. City will include provié_:'ons in the Construction

Agreement that require that alf Authority Facilities furnished, constructed, and -

_ installed by City's contractor shall be in strict compliance with the approved plans and. -

specifications provided by Authority, that al} materialg furnished by City's contractor -

must conform to Authority's approved material list, and that any and all deviations
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4.1

from said plans and specifications must be approved by the Authonty, in wntmg,

* priorto being incorporated into the work. -

3.1.1 RighttoEnforce. Authority shall have the right to enferce the terms of Section
3.1 against the City's contractor in the same manner as the City, and pursuant-
to Section 11.17 such rights shall be written into the Construction Agreement.

Project Completion and Warranty. Authority and City anticipate that Project will be
completed on or about August I5, 2011. Project, however, will not be deemed
completed or accepted until both City and Authority have accepted their respective
facilities or improvements. The City's contractor shall warrant all work for a period of

- no less than one (1)yryearfrom-the date of acceptance, which shall-be deemed to be the - -~

latter of the dates Authority and City accept their facilities. Acceptance will be
evidenced by the filing of a Notice of Completion by the City with the County of San
Diego Recorder. The Construction Agreement shall include this definition of project
completion and acceptance.

As-BUilfs,  The City™ Shall provide the Atithority With otie copyof asbuilt wtiliy - -

drawings and reports, ina form designated by the Authority, and stamped and signed
by the respective engineer. ,

ARTICLE IV. REIMBURSEMENT OF COSTS

~ Deposit Account. Within thirty (30) calendar- days of the Construction Agreement

“award, Authority shall deposit with the City an amount equal to fifty (50} percent of
the bid amount attributable to the construction and installation of Authority Fadilities,
plis a Tive (5) percent contingency ( Authority Deposit”) for the purpose of
reimbursing the City for progress payments made by City to City's contractor for the
installation of Authority Facilities. '

- Invoice. Cxty shall invoice the Authority for Authosity Costs ("City Invoice")

following the receipt of an invoice from City's contractor on which such Authonty

- Costs appear. The C1ty Invoice shall:
421 Includea copy of the contractor s invoice. *

422 Id.cntify those costs atf:dbutéblc to the Authority's Facilities.

423 Show caicu]ations apporzioning the Authority's fair share of Joint Costs.

4.2.3.1 Apportionment of Joint Costs Joint Costs will be appomoned as
follows:
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a. For Part 5 of the Bid Proposal (the Authority Facilities), jdint costs

* shall be ¢alculated using the September 8,719; SS*R*e}m’oursament e

Agreement.

b. - For testing laboratory services, the Authority WilL,an the actual costs
- for compaction tests in the trenches associated with’ Authority '
Facilities. Failed compaction tests shall be paid by the contractor. The
City shall require the testing laboratory fo itemize their invoices to

identify the actual location of tests in order to determine if the
“compaction test is assoc ated with Authority Facilitieé or City worl.,

“¢. " Traffic control costs will be based ana percentagemf theroveratl—
project costs, in which the Authority’s share of the amount bid for Part
5 of the Bid Proposal divided by the Total of Parts 2; 3, 4 and 5 '
multiplied by the bid item for traffic control, will constitute the
Authority’s joint share of traffic control costs.

'd.Authority inspection costs and System Opérations costs will be tidcked
by the Authority and the joint costs related thereto shail be calculated
using the September 8, 1953 Reimbursement Agreement.

e. City inspection and construction management costs related solely to
the Authority's facilities (i.e., water facility inspection work in which
the City's inspector would not otherwise be on site inspecting the
streetscape improvements, such as night and weekend work) will be
tracked by the City and the joint costs related thereto shall be
calculated using the September 8, 1953 Reunbulsement Agreement.

* f. - Construction stakmg costs will be tracked separ: ateiy by the C1ty for
- the Authoiity Facilities and the joint costs related thereto shall be
calculated using the September 8, 1953 Re1mbursement Agrcemcnt

4,2.4 P;owde a net tota] charge payable by Authonty

Authonty Appmval Authonty shall review and approve the City Invome within forty

five (45) calendar days of ils receipt ("Review Period™). If Authority determines that

" all relevant documents have not been submitted, Authority shall inform the City of

the need for additional information and specify the’ documents/mfmmatlon necessary -
to permit rewew and appmval :

431 Faﬂme to Approve If Authonty falls to approve the Clty Invoice or request

additional information within the Review Penod the charges on the City’s
Invozce shall be deemed approved. C

Reimbursement. Following Authority approvai of a City Tnvoice, City shall deduct
the invoice amount from the Authority Deposit for the purpose of reimbursing the
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5.1
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City for Authority Costs invoiced by and paid to City's contractor. Authority approval

- of-a City Invoice shall be deemed Authority's-authorization for such reimbur, sement in

the amount of the City Invoice.

441 Wsthholdmg/Retenﬂon From each payment to the contractor, Clty shall

withhold a minimum of ten (10} percent of the amount of the contractor's:

invoice. Payment thereof shall not be made ~until final approval and
acceptance. A similar retention shall be withheld from the rclmbursemcnt to
the City from Authoﬂty Deposit.

Use of Project Contingency. The Project Contingency may be used for unforeseen

- -changes ‘in- worky however it -shall- not-be used for: () work required -due- to

contractor's faflure to perform work or services according to the terms of the
Construction Agreement and/or in compliance with the Construction Documents; or
(i1) uninsured losses resulting from the negligence of contractor.

T ARTICLE V. CHANGE ORDERS

Written Approval of construction changes and change orders. With the exception of
Emergencies (defined in section 5.2 below), prior to the approval of a construction
change or change order concerning affecting Authority Facilities, including any
changes to City Improvements that might affect Authority Facilities in any way, City
shall obtain the prior written consent of Authority.

5.1.1 Approval of Change Orders. Autho_m’ty shail fgsp_dnd to a change order request
within five (5) working days of the date on which the construction change or

. change order request is received by Authority. City shall respond to a change
order request from the Authority within five (5) working days of the date on .

which the construction change or change order request is received by City.
5.1.2  Additional Costs. Authbrity will bear any increased costs due to an Authority
 delay in approving a p1ope1ly submitted consﬁuctmn change and/or change
order 1equest ‘ : :

Changes in Emergencws. City may authorize contractor to proceed with any proposed

- construction changes and or change orders, without consulting with Autherity or
_ obtaining the Authority's prior written approval, if failure to act immediately would
- pose a danger to the public, as determmed in the sole discreticn of the City, or Tesult

in delays and cost overruns (coilecuvely "Emergency”); however, the City shall use
best efforts to immediately, or as soon as reasonably possible, inform the Authori ity of -

the changes. The Authority shall be responsible for any increased - costs. of
construction of its pomon of Project due to an Ercer, gcncy :
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~for-any costs or expenses-of a-change order resulting from-an error-or-omission for -

T P

6.1 -

6.2

6.3

6.4

7.1

Errors and Omissions. City shall not make payment to.contractor or charge Authority

whlch the contractor is solely rasponszble

: ARTICLE VL INSPECTION

Inspection Team. Authority shall appoint an individual or feam respons:bla for
mspectlons and appxovm g instaliation of Authontv Facilities,

Inspection Stages and- Obiigations. Authority shal] have the right to conduct

-inspections of the Authority Facilities and-construction-methods-pertaining-thereto- as

deemed necessary by Authority.- Authority shall provide copies of all Authority
inspections to City within twenty-five (25) working days of an inspection. Authority
shall be responsible for verifying that-all work on Authority Facilities is completed in
accordance with the approved plans and specifications. It is specifically understood
that Authority's inspectors shall have the authority to enforce Authority's plans and

“gpeciticationy for Authofity Facilities, which duthority shall includé the authority to. 7

require that any and all unacceptable materials, workmanship, and/or installation be

. replaced, repa1red or corrected by City's contractor w1thout cost to Authonty and/or

C}ty

Inspection Costs.. All inspection costé- incurred by Authority will be apportioned by .
“the parties as provided in Paragraph 4.2.3.1.d. :

Notification. The Partics agree to develop mﬁtuaﬂy acceptable procedurcs for

notification of inspections required or deemed necessary by either Party.

ARTICLE VII. BONDS, PREVAILAING WAGE AND INSURANCE -

Contractor's Insurance. City shall ensure that its .contractor provides evidence of

faithful performance and laborer’s and materialmen’s bonding, prevailing wage

payments, and insurance coverage, as required by City and the Authority for the

entire construction and, if applicable, warranty period. The Parties shall be named as
co-obligees on all bonds required for the Project, including but not limited to the

payment and performance bonds for the Project. The Authority shall be included as a -
" beneficiary of all guarantees, warrintees, andmamtenance obligations, required under ~
~'the City’s construction contract documents. The City shall ensure that the: Authority -
and its directors, officers, employees, and agents are listed as' additional insureds
under all insurance policies required by contractor for the Project. Such insurance
~ shall, at a minimum, inclade a comprehensive general liability policy in an amount
sufficient to cover all contractual obligations of the contractor under the Construction.
‘Agreement, and no less than $2,000,000. The pohcy of insurance shall name -
© Authority “and City, and their- respective “employees, officers, governing body
members, and agents as additional insureds, require a waiver oft subrogation, and be
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8.1

primary insurance. Furthermore, City shall obtain evidence that-the contractor

maintatng worker's - compensation = -insurance i ~accordance~ with -apphicable - -
© requirements of law, ‘ ‘

- Parties’ Insurance. Authority and City shall mainfain insurance as customary in

connection with their respective facilities.

ARTICLE VIIL INDEMNITY

‘Indemnity. Each Party hereto agrees to defend, indemnify, protect, and hold harmless
~(*Indemmnitor")- the- other—Party; its-agents; officers, and empleyees ("Indemnitees”™) - - -

from and against any and all claims asserted or liability established for damages or
injuries to any property or person, including death or dismemberment, which arise
from or are caused by the negligent acts or omissions or willful misconduct of the
Indemnitor's agents; officers or employees, in performing the work or services herein

and all expenses of investigation and defending against same; provided, however, that.
“each Party's duty (6 defend, indenafiify and hold hailess the other shall netficlhude "~ =

any claims or liability arising from the sole negligence or willful misconduct of the
other Indemnitee, its agents, officers or employees. Authority and City agree that in
the event of any joint or concurrent negligence, they will apportion any established or
agreed upon liability proportionate to their respective degree of fault. For the
purposes of this provision, the City's contractor shall not be considered an agent of
the City or ‘Authority. Claims related to the actions or omissions of the City's
contractor shall be addressed through provisions in the Construction Contract, which
provisions shall include indemnity, defense, and hold harmiess provisions from the

City's contractor in favor of both the City and Authority and shail include a provision
acknowledging that a portion of the work to be performed under the Construction
- Agreement 1s on behall of the Authority and a provision acknowledging that the

Authorjty is an mtended ber;efzclary und,er the provaslons of the Construction
Agwement :

Enfowement Costs Bach Party agrees that it shall pay the costs the othm Party incurs
in enforcing the indemnity and defense prov:smns set f01 th in this Article VHI in the

- event the cnforcmg Party is successful.-

Insurance Proceeds. Indemnitm 8 obliﬁation to indemnify shall not be restricted to
insurance proceeds, if any, received by the Indemmtee 1ts dlrcctms cfficials, -
officers, employees agents, andf'or volunteers '

Survival. The Parties' obhoaﬁons under Artzcle VI sball survive the ESIIIHHFIUOT) of
thls Agreement. :

ot = o
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T ARTICLEX. NOTICES -
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ARTICLE IX RECORBS

i et L i e e e

Retention of Records. City shall 1eqmre contractor to maintain data and records

telated to the Construction Agreement for a period of not less than three (3) years
following receipt of final payment : :

Audit of Records Clty shal} make available and shall require that its contractor make
available to Authority for examination at réasonable locations within the County of
San Diego and at any time during normal business hours and as often as the Authority
deems necessary, all of the data and records with respect to all matters coveted by this
Agreement and the Construction Agreement. City and contractor will permit the

‘Kuthority to mike audits of all invoices, materials, payrolls, records of personnel; and. -

other data and media relating to all matters covered by this Agleement and the
Consm uction Agreement ‘ :

Writing, Any demand upon or notice required or perm:tted to be given by one Party

to the other Par ty shall be in wriling.

- Effective Date. Except as otherwise pmwded by law, any demand upon or notice

required or permitted o be given by one Party to the other Party shall be effective: i)
on personal delivery,. (i) on the second business day after mailing by certified or
registered U.S. Mail, return receipt requested, (iii) on the succeeding business day
after mailing by Express Mail or after deposit with a private delivery service of

“peneral use (e.g., Federal Express) postage or fee’ prepaid as appropriate, or (1v) upon

successful nansmmsmn of facszmﬁe

: Recxp}ents A Il demands or notzces required or permitted to be given shali be sent to
ali of the following:

: :. 10.‘3..1 Authority:.

Sweetwater Authority -
503 Garrett Avenue

"Chula Vista, CA 9191().

Fax: (619} 425-7469 :
Attention: Authority Project Managf:r

1032 Clty'

C}ty of Chula Vista, Public Wozks Engmeermg :

276 Fourth Avenue

Chula Vista, CA 91910
Fax: (619) 681-5171
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11.5

11.6

11.7
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_Attention: City Project Managez and Dn*ector of Pubhc Works

Change of Address(es) Notice of change of address shall be given in the manner set
forth in t}us Article. :

ARTICLE X1 MISCELLANEOUS

Headings. All article headings are for convenience only and shall not affect the
interpretation of this Agreement.

Gendér and NumbeF. Wheneves the comtext requires, the useherein-of (1) the neuter—

gender includes the masculine and the femmme genders and (ii) the singular number

'includes the plural number.

Reference (0 Paragraphs Fach reference in this Agreement to a secuon tefers, unless
B otherWISe sta’ced to a section of this Agreement. o

Incorporation of Recitals. All recitals herein are incorporated into this Agreement and
are made a part hereof.

Covenants and -Conditions. All provisions of this Agreement expressed as either
covenants or conditions on the part of the City or the Authoﬁty, shall be deemed to be
both covenants and conchtlons '

Integration. This Aglecment and the Exhibits and references incorporated into this
Agreement fully express all understandings of the Parties concerning the matters
covered in this Agreement. No change, alteration, or modification of the terms or
conditions of this Agreement, and no verbal understanding of the Parties, their
officers, agents, or emplayees shall be valid unless made in the form of a written
change agreed (o in writing by both Parties or an amendment to this Agrecment
agreed to by both Parties. AH prior negcuatmns and agrccments are meiged into this
Agreement. . : :

Severability. The unenforceability, in\?alidity, or illegality of any provision of this

~ Agreement shall not render any other prowsmn of this Ageement unenforceable, -
~invalid, or xllbgal :

Drafting Ambiguities. The Partics agree that they are aware that they have the right to

be advised by counsel with respect to the negotiations, terms and conditions of this-
~ Agreement, and the decision of whether or not to seek advice of counsel with respect
to this Agreement is a decision that is the sole responsibility of each Party, This

©Agreement shall not be-construed in favor of or‘against either Party by reason of the

" extent to 'Which each Party participated in the d,_raftin g of the Agreement.




AL 9 Conflicts Between. Terms. If an appatent conflict or inconsistency exists between the
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1l.12

11.13

11.14

main body of this Agreement and the Exhibits, the main body of this Agh eemeiif Shall ™
control. If a conflict exists between an applicable federal, state, or local law, rule,
regulation, order, or code and this Agreement, the law, rule, regulation, order; orcode

~ shall control. Varying degrees of stringency among the main body of this Agreement,

the Exhibits, and laws, rules, regulations, orders, or codes are not deemed conflicts,
and the most stringent requirement shall control. Bach Party shall notify the other

" immediately upon the identification of any apparent conflict or inconsistency
conceming this A greement.

P10mpt Performance. Time i is of the £SSENCE of each covcnant and condltzon set forih

in this Agreement.”

Good Faith Performance. The Parties shall cooperate with each other in good faith,
and assist each other in the performance of the provisions of this Agreement.

Further Assurances. City and Authority each agree to execule and deliver such

additional documents as may be required io effectuate the purposes of this

Agreement.

Exhibits. Each of the following Exhibits is attached hereto and incorporated herein by
this reference:

Exhibit A — One-Quarter size Sweetwater Authority Plans for “Third Avenue

" Beautification — Third Avenue, 200" north of F Street to H Street,” Sheets 1 through 5

11.15.

Controlling Law. The .iaws of the State of California shail govern and control the -

terms and conditions of this Agreement

Jurisdiction, Venue and Attomey Pees The venue for any suit or ploceedmg
concerning this Agreement, the interpretation or application of any of its terms, or

- any related disputes shall be in the County of San Diego, State of California. The

11.16

11.17

prevailing Party in any such suit or proceeding shall be entitled to a reascnable award
of attorney fees in &dchtxon to any other award made in such suit or p1oceecimg

AgencyMummpal Powes. Nothmg contained in this Ageement shall be construed

as a limitation upon the powers of the Authority or the Czty as a chartered c1ty of the, 7 :
State of California. : L

Third Paity Relailonships Nothing in thlS Agreemcnt shali create a -contractual

relationship- ‘between City or Authority and any third party; however, the City_shall

ensuro that the Authority is an intended third party beneficiary of the Construction

Agreement and shall share all of the rights and benefits of the City with respect to the

_contractor.
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= -~ the sole purpose-of this-Agreement 15 to-establish a method to reimburse the City for—- -~ - -
~ obligations of the Authority for payment of. the costs of the installation and

1019

11.20

1121

Limitation on Authority Remedies and Waiver of Claims. Authority understands that

construction of Authority Facilities, which costs would otherwise be due directly to

the City's contractor. In accordance with such purpose, the Authority agrecs that its .
sole remedy for construction defects, breach by City contractor, damage to property

or persons,  including death, to Authority personnel or any third parties, or other
claims arising out of or related to the work performed to install and/or construct
Authority Facilities shall be against the City's contractor or its subcontractors and
agents, and, hereby, waives any and all claims it may hereafter have against the City,
arising out of the same, except for those claims arising out of the sole negligence or

-sole willful misconduct of the City. - The City agrees to cooperate with the-Authority--—— - - .

on any claims the Authority may have against the City’s contractor, including but not
limited to granting the Authority an assignment of rights under the Clty $ confract
w1th the City’s contractor.

Authonty, hercby, exPresst waives alE ciazms agamst the C;ty identified to Authonty

Ao Section 1118+

Included in thls telease, the Authority hereby waives the pmwsmns of section 1542 of
the California Civil Code, which states: -

"A general release does not extend to claims which the creditor does not know

or suspect to exist in his favor at the time of executing the release, which if known by -

him raust have mater 1ally affected his settlement with the debtor."

AUTHORITY REPRESENTATIVE Xﬂ— N, ;A’, e

J @ Smyth General Managcr

DATE: - q!'aigza-

Non-A551gnment Except as relates to the Construction Agfeement the City Shdl] act
assign thc cbh gaﬁons under this Agreement.

Successors in Interest. This Agleemunt and all nghts and obligations created by this -
~ Agreement shall-be in force and effect whether or not any Parties to the Agreement
have been succeeded by another entity, and all rights and obligations created, by this
- Agreement shall be vested and binding on any Party's successor in interest. '

No Waiver. No fajlure of either the City or the Authority to insist upon the strict

performance by the other of any covenant, term or condition of this Agreement, nor
any failure io exercise any right or remedy consequent upon a breach of any
covenant, term, or condition of this Agreement, shall constitute a waiver of any such
hreash of such covenant, term or condition. No waiver of any breach shall affect or
alter this Agreement, and each ‘and every covenant, condition, and term hereof shall

- continue in full force and effect to any existing or subsequent breach.




o ~ 31,22 . Admmzstratwe Claims. Reqmremants and. checimes No suit or arbmanon shall be

. brought arising out of this Agreement, ageinst the City unless a claim has first been

iz

~ presented in writing and filed with the City and acted upon by the City in accordance

with the procedures setf forth in Chapter 1.34 of the Chula Vista Municipal Code, as
same may from time to time be amended, the provisions of which are incorporated by
this reference as if fully set forth herein, and such policies and procedures used by the
City in-the fmplementation of same. Upon request by City, Authority shall meet and
confer in good faith with City for the purpose of resolving any dispute over the terms .
of this Agreement, The City will meet and confer with the Authority in good faith

before filing a suit or arbitration action against the Authority.

Disputc Resolution. If a dispute atises out of or relates to this Agreement, or the
breach thereof, the Patties, following the procedures required by Section 11.22, agree

. to engage in good faith negotiations to attempt to resolve the dispute. In the event of

any action at law or in equity, including an action for declaratory relief, between the

. .. Parties arising out of or relating to this Agreement, then the prevailing Party in'such
- . action will be entitled to recover from the other Party a reasonable sum as attoineys’

fees and costs. The prevailing Party will be determined in accordance with Civil Code

~ Section I717 (b)(1) or any successor statute. The prevailing Party will also be entitled

to its reasonable attorneys' fees and costs in any post-judgment proceedings to collect
or enforce the judgment. This provision is separate and will survive thc merger of this

. Agreement into any judgment on this Agreement,

Admrmstratmn of Contract. City hereby designates Kirk Ammérman, Principal Civil
Engineer, as City Project Manager for the construction of Project and as the primary
contact for all matters relating to this Agreement, including the submittal of Clty

- Invoices for Jc1mbmsement

. Authority hereby designates Hector Martinez, Engineering Manager, as Adthority
Project Manager for Authority Pacilities and as the primary contact for all matters

. relating to this Ag;teement including the plocessmg, documentmg, and approval of

1125

- City Invoxces

S1gnmg Authonty The representative for each Party 31gn1ng on behaif of such Party
hereby declares that authority has been obtained to sign on behalf of the City and/or
Authority, as applicable and agrees to hold the other Party or Parties hereto harmless
if it is later determined that such authority does not exist, '
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: :Clty of Chula Vista

~INCWITNESS WHEREOE,-City and-Autherity have executed this Agreemenithereby... ... ...

mdxcatmg that they have read and.understood same, and indicate their fuII and complete

* consent to its terms:

' .. Sweetwater Authority
Dated: g/ j‘ s _Datedf '7/2‘5’\/!."’

By: UL\MA BY: e )

Cheryl Cox, Mayoﬁ . Gmes Smy\}{ Géneral Manager

Gle Gooézﬁ's o N7 | Paula de Sousa
Cit omey . Best Best & Krieger, for Authority

Daied ' 7 _ -D'atcd: "TUI/()f 9‘& i. (9*0”

Eyengn\SE Imph] 0-09 - 'i‘hird Avesue Beaulification ijec{ between Fzmd H, StRehnbursement Aﬂrfzemeut for Payment Clly of Chuk

. Vista - Zﬂlldoc
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