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Agreement behveen

City of Chula Vista
and

Center for Sustainable Energy,
To Provide Support in Implementing the City of Chula Vista' s Sustainable Communities

Program

This agreement ( Agreement), effective on [ he date of execution, is between the City- relared
entity vhose name and business form is indicated on Exhibit A, Paragraph 2, ( City), and the
entity whose name, business form, place of business and telephone numbers are indicated on
Exhibit A, Paragraphs 4 through 6, ( Consultant), and is made with reference to the followine

facts:

RECITALS

VHEREAS, the City of Chula Vista participates in a Local Govemment Partnership
LGP) with San Dieeo Gas and Electric ( SDGE) to promote energv efficiency in the the City of

Chula Vista, and a portion of the LGP activities focus on Sustainable Communities: and

WHEREAS, the Ciq entered into an agreement with SDGE for the 201 LGP fundine
cycle, with certain eoals and objectives for its Sustainable Communities Program; and

WHEREAS, due to a major code chanee and an increase in economic activity, staff
proposes hiring a consultant to support the implementation of its SCP goals and objectives; and

WHEREAS, the Center for Sustainable Energy responded to a Request for Proposals and
was selected in 2014, for the purpose of assisting the City in implementine its Sustainable
Communities Program ( 2013- 14); and

WFIEREAS, due to CSE' s unique qualifica[ ions and energy efficiency espeRise, the City
accomplished the following in 2014:   held I S trainings on various energy efficiency topics
trained over 200 attendees), provided one- on- one support for energy efficient desien to staff and

the development community, and developed educational tools such as energy code and green
building code correction lists, checklists, and website updates  ( CVMC 2. 56. 070.B. 4).  Based on
this experience, the Center for Sustainable Energy has been selected to continue assisting the
City in its Sustainable Communities efforts for 2015; and

WHEREAS, the cost for the proposed scope of work is approximately $ 185, 000; and

WHEREAS, the Agreement will not impact the City' s General Fund, since these funds
are an eligible expense under the Local Government Partnership and will be fully reimbursed;
and

rHEREAS, The Development Services Director has reviewed the proposed agreement

for compliance with the California Em-ironmenial Quality Act (CEQA) and has determined that
the project is exempt, pursuant [ o Section 15061( b)( 3) of the State CEQA guidelines.   The
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implementation of the SCP, including education and training, Code coaching, inspections, pre-
construction meetings,  and updates to the Sustainability Center website,  will not cause a
significant environmental effect. Thus, no further environmental review is required; and

WHEREAS, Consultant warrants and represents that it is experienced and staffed in a

manner such that it can deliver the services required of Consultant to City in accordance with the
time frames and the terms and conditions of this Agreement.

End of Recitals. Next Page Starts Obligatory Provisions.]
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OBLIGATORY PROVISIONS PAGES

NOW, THEREFORE, for valuable consideration [ he City and Consultant do hereby mutually
aeree as follows:

All of the Recitals above are incorporated into this Agreement by this reference.

ARTICLE 1.  CONSULTANT' S OBLIGATIONS

A.  General

l.  General Duties.   Consultant shall perform all of the services described on Exhibit A,

Paragraph 7 ( General Duties).

2.  Scope of Work and Schedule.    In performing and delivering the General Duties,
Consul[ant shall also perform the services,  and deliver to City the  " Deliverables'
described in Exhibit A, Paragraph 8, entitled " Scope of Vork and Schedule," according
to, and within the time frames set forth in Exhibit A, Paraeraph 8, time being of the
essence of this agreemen[. The General Duties and the work and Deli erables required in

the Scope of Work and Schedule shall be referred to as the " Defined Services." Failure to

complete the Defined Services by the times indicated does not, except at the option of the
City, terminate this Agreement.

a.  Reductrons in Scope of 1i' ork.    City may independently;  or upon request from
ConsultanL from time ro time, reduce the Defined Services to be performed by the
Consultant under this Agreement. Upon doing so, City and Consultant agree to meet
in good faith and confer for the purpose of negotiating a corresponding reduction in
the compensation associated with the reduction.

b.  Additional Servrces.    In addition to performing the Defined Services,  City may
require Consultant to perform additional consulting services related to the Defined
Services ( Additional Services), and upon doing so in writing, if they are within the
scope of services offered by Consultant, Consultant shall perform same on a time and
materials basis at the rates set forth in the  " Rate Schedule"  in Exhibit A,

Paragraph 10( C),  unless a separate fixed fee is othenvise agreed upon.  All

compensation for Addi[ ional Services shall be paid monthly as billed.

3.  Standard of Care.   The Consultant expressly warrants that the work to be performed
pursuant to this Agreement, whether Defined Services or Additional Services, shall be

perfortned in accordance with the standard of care ordinarily exercised by members of
the profession currently practicing under similar conditions and in similar locations.

a.  A'o lVaiver ofStandard of Care.  Where approval by City is required, it is understood
to be conceptual approval only and does not relieve the Consultant of responsibility
for complying wi[ h all laws, codes, industry standards, and liability for damages
caused by neeligen[ acts, errors, omissions, noncompliance with industry standards,
or the willful misconduct of[ he Consultant or its subcontractors.
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B.  Application of Laws.  Should a federal or state law pre- empt a local law, or regulation, the

Consultant must comply with the federal or state law and implementing regulations.  No
provision of this Agreement requires the Consultant to observe or enforce compliance with

any provision, perform any other act, or do any other thing in contravention of federal, state,
territorial, or local law, regulation, or ordinance.  If compliance with any provision of this
Agreement violates or would require the Consultant to violate any law, the Consultant agrees
to notify City immediately in writing.  Should this occur, the City and the Consultant agree
that they will make appropriate arrangements to proceed with or, if necessary, amend or
terminate this Agreement, or portions of it, expeditiously.

1.  Subcontractors.  Consultant agrees to take appropriate measures necessary to ensure that
all participants " utilized by the Consultant to complete its obligations under this
Agreement,  such as subcontractors,  comply with all applicable laws,  regulations,
ordinances,   and policies,   whether federal,   state,   or local,   affecting Project
implementation. In addition, if a subcontractor is expected to fulfill any responsibilities of
the Consultant under this Agreement, the Consultant shall ensure that the subcontractor

carries out the Consultant' s responsibilities as set forth in this Agreement.

C.  Insurance

1.  GeneraL Consultant must procure and maintain, during the period of performance of this
Agreement, and for hvelve months after completion, policies of insurance from insurancc

companies to protect against claims for injuries to persons or damages to property that
may arise from or in connection with the performance of the work under this Agreement
and the results of that work by the Consultant, his agents, representatives, employees or
subcontractors, and provide documentation of same prior to commencement of work.

2.  Minimum Scope of Insurance. Coverage must be at least as broad as:

a.   CGL.  Insurance Services Office Commercial General Liability coverage ( occurrence
Form CG0001).

b.Auto.    Insurance Services Office Form Number CA 0001 covering Automobile
Liability, Code 1 ( any auto).

c. WC.   Workers' Compensation insurance as required by the State of California and
Employers Liability Insurance.

d. E& O.  Professional Liability or Errors & Omissions Liability insurance appropriate to
the Consultant' s profession. Architects' and Engineers' coverage is ro be endorsed to

include contractual liability.

3.  Minimum Limits of Insurance.   Consultant must maintain limits no less than those

included in the table below:
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i. General Liability:     $ 1, 000,000 per occurrence for bodily injury, personal injury,
ncluding including death), and property damage. If Commercial General

operations,    Liability insurance with a general aggregate limit is used, either
products and the general aggregate limit must apply separately to this
completed Projecdlocation or the general aggregate Iimit must be twice the

operations, as required occurrence limit.

a licable)

ii. Automobile I, 000, 000 per accident for bodily injury, including death, and
Liabiliry:       property damage.

iii. Workers'      Statutory
Compensation 1, 000,000 each accident

Employer' s SI, 000,000 disease- policy limit
Liabilitv:       L000.000 disease- each em lo -ee

iv. Professional I. 000.000 each occurrence

Liability or Errors
Omissions

Liabilitv:

If the Consultant maintains higher limits than [ he minimums shown above, the City requires
and shall be entitled to coverage for the higher limits maintained by the Consultant.

4.  Deductibles and Self-Insured Retentions.  Any deductibles or self-insured retentions must
be declared to and approved by the City.  At [he option of the City, either the insurer will
reduce or eliminate such deductibles or self-insured retentions as they pertain to the City,
its officers, officials, employees and volunteers; or the Consultant will provide a financial

guarantee satisfactory to  [ he City guaranteeing payment of losses and related
investigations, claim administration, and defense expenses.

5.  Other [ nsurance Provisions.   The general liability,  automobile liability,  and where
appropriate, the worker' s compensation policies are to contain, or be endorsed to contain,

the following provisions:

a.  Additiona( / nsure fs.  City of Chula Vista, its officers, officials, employees, agents,
and volunteers are to be named as additional insureds with respect to all policies of

insurance, including [ hose wi[h respect to liabiliry arising out of automobiles owned,
leased, hired or borrowed by or on behalf of [he Consul[an[, where applicable, and,
with respect to liability arising out of work or operations performed by or on behalf of
the Consultant,  including providing materials,  parts or equipment fumished in
connection with such work or operations. The general liability additional insured
coveraae must be provided in the form of an endorsement to the Consultant' s

insurance using ISO CG 2010 ( 1 I/ 85) or its equivalent. Specifically, the endorsement
must not exclude Produc[ s/ Completed Operations coveraee.
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b.  Prrmary Ins: rance. The Consultant' s General Liability insurance coverage must be
primary insurance as it pertains to the City, its officers, officials, employees, agents.
and volunteers. Any insurance or self-insurance maintained by the City, its officers,
officials, employees, or volunteers is wholly separatc from the insurance of the
Consultant and in no way relieves the Consultant from its responsibility to provide
insurance.

a Cancellation. The insurance policies required by this Agreement shall not be canceled
by either party, except after thirty days' prior written notice to the City by certified
mail, return receipt requested.  The words " will endeavor" and " but failure to mail

such notice shall impose no obligation or liability of any kind upon the company, its
agents, or representatives" shall be deleted from all certificates.

d.   Waiver ofSubrogalion.  Consultant' s insurer will provide a Waiver of Subrogation in
favor of Ihe City for each required policy providing coverage for the term required by
this Agreement.  In addition, Consultant waives any right it may have or may obtain
to subrogation for a claim against the City.

6.  Claims Forms.  If General Liability, Pollution and/ or Asbestos Pollution Liability and/ or
Errors & Omissions coverage are written on a claims-made form:

a.   Retro Date.  The " Retro Date" must be shown, and must be before the date of the

Agreement or the beginning of the work required by the Agreement.

b.  Marntenance and Evidence.  Insurance must be maintained and evidence of insurance

must be provided for at least five years after completion of the work required by the
Agreement.

a Cnncellatron.  If coverage is canceled or non- renewed, and not replaced with another

claims- made policy form with a " Retro Date" prior to the effective date of the
Agreement,  the Consultant must purchase  " extended repoRing'  coverage for a
minimum of five years after completion of the work required by the Agreement.

d.  Copres. A copy of the claims reporting requirements must be submitted to the City
for review.

7.  Acceptabilitv of Insurers.   Insurance is to be placed with licensed insurers admitted to

transact business in the State of California with a current A. M. Best' s rating of no less
than A V.  If insurance is placed with a surplus lines insurer, insurer must be listed on the

State of California List of Eligible Surplus Lines Insurers ( LESLI) with a current A.M.

Best' s rating of no less than A X.  Exception may be made for the State Compensation
Fund when not specifically rated.

8.  Verification of Coveraee.  Consultant shall furnish the City with original certificates and
amendatory endorsements effecting coverage required by Section I. C. of this Agreement.
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The endorsements should be on insurance industry forms, provided those endorsements
or policies conform to the requirements of this Agreement.  All certificates and

endorsements are to be received and approved by the City before work commences. The
City reserves the right to require, at any time, complete, certified copies of all required
insurance policies, includine endorsements evidencing [ he coverage required by these
specifications.

9.  Subcontractors.  Consultant must include all subconsultants as insureds under its policies

or fumish separate certificates and endorsements for each subconsultant. All coverage for

subconsultanu is subject to all of the requirements included in these specifications.

10. Not a Limitation of Other Obli. ations.  Insurance provisions under this Article shall not

be construed to limit the Consultant' s obligations under this Agreement,  including
ndemnitv.

1 I. Additional Coveraee.   To the extent that Insurance coverage exceeds the minimums

identified in section 3, recovery shall not be limited to the insurance minimums, but shall
instead extend to the acmal policv limi[ s.

D.  Security for Performance

l.  Performance Bond.  In the event that Exhibit A, at Paragraph 18, indicates the need for

Consultant to provide a Performance Bond  ( indicated by a check mark in the
parenthetical space immediately precedine the subparagraph entitled  " Performance
Bond"), then Consultant shall provide to the Ciry a performance bond, in the amount
indicated at Exhibit A, Paraeraph 18, in the form prescribed by the City and by such
sureties which are authorizedto transact such business in the State of Califomia, listed as

approved by the United S[ ates Department of Treasury Circular 570,
http:// H t r.fmstreas.QOV/ c570, and whose underwriting limita[ ion is sufficient to issue
bonds in the amount required by the Agreement, and which also satisfy the requirements
stated in Section 995.660 of the Code of Civil Procedure, except as provided othen+ise

by laws or reeulations.  All bonds signed by an agent must be accompanied by a certified
copy of such agent' s authority to act.   Surety companies must be duly licensed or
authorized in the jurisdiction in which [ he Project is located to issue bonds for the limits

so required.  Form must be satisfactory to the Risk Manager or City.

2.  Letter of Gedit.   In the even[ that Exhibit A, a[ Paragraph 18, indicates the need for

Consultant to provide a Letter of Credit ( indicared by a check mark in the parenthetical
space immediately preceding the subparagraph entitled  " Letter of CrediP'),  then

Consultant shall provide to the City an irrevocable letter of credit callable by the City at
its unfettered discretion by submitting to [ he bank a letter. signed by [ he City Manager,
stating that the Consul[ ant is in breach of the terms of this Agreement.  The letter of
credit shall be issued by a bank, and be in a form and amount satisfactory to the Risk
Manager or City Attorney which amount is indicated in the space adjacent to the term,
Letter of Credit," in Eahibit A, Paragraph i 8.
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3.  Other Securitv.   In the event that Exhibit A, at Paragraph 18, indicates the need for

Consultant to provide security other than a Performance Bond or a Letter of Credit
indicated by a check mark in the parenthetical space immediately preceding the

subparagraph entitled " Other Security"), then Consultant shall provide to the City such
other security therein listed in a form and amount satisfactory to the Risk Manager or
City Attomey.

E.  Business License.  Consultant agrees to obtain a business license from the City and to
otherwise comply with Title 5 of the Chula Vista Municipal Code.

ARTICLE 11. CITY OBLIGATIONS

A.  Consultation and Cooperation.  City shall regularly consult the Consultant for the purpose
of reviewing the progress of the Defined Services and Schedule, and to provide direction and
guidance to achieve the objectives of this Agreement. The City shall allow Consultant access
to its office facilities, files and records, as deemed necessary and appropriate by the City,
throughout the term of this Agreement. In addition, City agrees to provide the materials
identified at Exhibit A, Paragraph 9, with the understanding that delay in the provision of
those materials beyond thirty days after authorization to proceed, shall constitute a basis for
the justifiable delay in the Consultant' s performance.

B.  Compensation.

l.  Followin¢ Receipt of Billing.  Upon receipt of a properly prepared bill from Consultant,
submitted to the City as indicated in Exhibit A, Paragraph 17, but in no event more
frequently than monthly, on the day of the period indicated in Exhibit A, Paragraph 17,
City shall compensate Consultant for all services rendcred by Consultant according to the
terms and conditions set forth in Exhibit A, Paragraph 10, adjacent to the goveming
compensation relationship indicated by a  " checkmark"  next to the appropriate
arrangement,  subject to the requirements for retention set forth in Paragraph 18 of

Exhibit A, and shall compensate Consultant for out of pocket expenses as provided in

Exhibit A, Paragraph 1 1.

2.  Suoporting Information.   Any billing submitted by Consultant shall contain sufficient
infortnation as to the propriety of the billing, including properly executed payrolls, time
records, imoices, contracts, or vouchers describing in detail the nature of the charges to
the Project in order to permit the City to evaluate that the amount due and payable is
proper, and such billing shall specifically contain the City's account number indicated on
Exhibit A, Paragraph 17( C) to be charged upon making such payment.

3.  Exclusions.  In determining the amount of the compensation City will exclude any cost:
I) incurred prior to the effective date of this Agreement; or 2) arising out of or related to
the errors, omissions, negligence or acts of willful misconduct of the Consultant,  its

agents, employees, or subcontractors.
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a.  Errors and Omissions.  In the event that the Ciry Administrator determines that
the Consultant' s negligence, errors, or omissions in the performance of work

under this Agreement has resul[ ed in expense to City greater than would have
resulted if there were no such negligence, errors, omissions, Consultant shall

reimburse City for any additional expenses incurred by the City. Nothing in this
paragraph is in[ ended to limit City's rights under other provisions of this
Agreement.

4.  Pa ment Not Final Aoaroval. The Consultant understands and agrees that payment to the

Consultant for any Project cost does not constitute a Ciry final decision about whether
that wst is allowable and elieible for payment under the Project and does not constitute a

waiver of any violation of Consultant of the terms of the Agreement.  The Consultant
acknowledges that City will not make a final determination about the elieibility of any
cost until the final payment has been made on the Project or the results of an audit of the

Project requested by the City has been completed, whichever occurs latest:   If Ciry
determines that the Consultant is not entitled to receive any portion of the compensation
due or paid, City will notify the Consultant in writing, stating its reasons. The Consultan[
aerees that Project closeout will not alter the ConsultanYs responsibility to retum am•
funds due City as a result of later refunds, corrections, or other similar transactions; nor
will Project closeou[ al[ er the right of City to disallow costs and recover funds provided
for the Project on the basis of a later audit or other review.

a.  Catsultant' s Obligation to Pay.   Upon notification to the Consultant that specific
amounts are owed to Ciry, whether for excess payments or disallowed costs, the
Consultant agrees to remit to City promptly the amounts owed, induding applicable
interest.

ARTICLE Ill.  ETHICS

A.  Financial Interests of Consultant

l.  Consultant is Designated as an FPPC Filer.  lf Consultant is designated on Exhibit A,
Paragraph 14, as an " FPPC filer," Consultant is deemed to be a " ConsultanY' for the

purposes of the Political Reform Act conflict of interest and disclosure provisions, and

shall report economic interests ro the City Clerk on the required Statement of Economic
Interests in such reporting categories as are specified in Paragraph 14 of Exhibit A, or if
none are specified, then as determined by the City Attomey.

2.  No Participation in Decision.  Regardless of whe[ her Consultant is designated as an FPPC

Filer, Consultant shall not make, or participate in making or in any way attempt to use
Consultant' s position to influence a govemmenial decision in which Consultant knows or

has reason ro know Consultant has a financial interest other than the compensation

promised by this Agreement.

3.  Search to Determine Economic Interes[ s.  Regardless of whether Consultant is designated

as an FPPC Filer, Consuliant warrants and represen[ s that Consultant has dilieendy
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conducted a search and inventory of Consultant' s economic interests, as the term is used
in the ' regulations promulgated by the Fair Political Practices Commission, and has
determined that Consultant does not, to the best of Consultant' s knowledge, have an

economic interest which would conflict with Consultant's duties under this Agreement.

4.  Promise Not to Acauire Conflictine Interests.   Regardless of whether Consultant is

designated as an FPPC Filer, Consultant further warrants and represents that Consultant

will not acquire,  obtain,  or assume an economic interest during the term of this
Agreement which would constitute a conflict of interest as prohibited by the Fair Political
Practices Act.

5.  Dutv to Advise of Conflicting Interests.  Regardless of whether Consultant is designated
as an FPPC Filer,  Consultant further warrants and represents that Consultant will

immediately advise the City Attomey if Consultant learns of an economic interest of
Consultant' s that may result in a conflict of interest for the purpose of the Fair Political
Practices Act, and regulations promulgated thereunder.

6.  Specific Warranties Against Economic Interests.   Consultant warrants, represents and

agrees that:

a.  Neither Consultant, nor Consultant' s immediate family members, nor Consultant' s
employees or agents ( Consultant Associates) presently have any interest, directly or
indirectly, whatsoever in any property which may be the subject matter of the Defined
Services, or in any property within 2 radial miles from the exterior boundaries of any
property which may be the subject matter of the Defined Services,  ( Prohibited
Interest), other than as listed in Exhibit A, Paragraph 14.

b.  No promise of future employment, remuneration, consideration, gratuity or other
reward or gain has been made to Consultant or Consultant Associates in connection

with Consultant' s performance of this Agreement. Consultant promises to advise City
of any such promise that may be made during the Term of this Agreement, or for
twelve months thereafter.

c.  Consultant Associates shall not acquire any such Prohibited Interest within the Term
of this Agreement, or for twelve months after the expiration of this Agreement,

except with the written permission of City.

d.  Consultant may not conduct or solicit any business for any party to this Agreement,
or for any third party that may be in conflict with Consultant' s responsibilities under
this Agreement, except with the written permission of City.

IV.  LIQUIDATED DAMAGES

A.  Application of Section. The provisions of this section apply if a Liquidated Damages Rate
is provided in Exhibit A, Paragraph 13.
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I.  Estimating Damages.  It is acknowledged by both parties that time is of the essence in the
completion of this Agreement. It is difficult to estimate the amount of damages resulting
from delay in performance. The parties have used theirjudgment to arrive at a reasonable
amount to compensate for delay.

2.  Amount of Penaltv.  Failure to complete the Defined Services within the allotted time

period specified in this Agreement shall result in the following penalty:  For each
consecutive calendar day in excess of the time specified for the completion of the
respective work assignment or Deliverable, the Consultant shall pay to the Ciry, or have
withheld from monies due, the sum of Liquidated Damages Rate provided in Exhibit A,

Paragraph 13 ( Liquidated Damages Rate).

3.  Reauest for Extension of Time.  If the performance of any act required of Consultant is
direcdy prevented or delayed by reason of strikes, lockouts, labor disputes, unusual
governmental delays, acts of God, fire, floods, epidemics, freight embargoes, or other

causes beyond the reasonable control of the Consultant; as determined by the City,
Consultant shall be excused from performing that act for the period of time equal to the
period of time of the prevention or delay.  In the event Consultant claims the existence of
such a delay, the Consultant shall notify the Ciry's Contract Administrator, or designee, in
writing of that fact within ten calendar days after the beginning of any such claimed
delay.  Extensions of time will not be granted for delays to minor portions of work unless
it can be shown that such delavs did or will delay the progress of the w ork.

ARTICLE V.  INDEMNIFICATION

A.  Defense, Indemnity, and Hold Harmless.

l.  General Reauirement.  To the maximum extent allowed by law,  Consultant shall defend,
indemnify, protect and hold harmless the City, its elected and appointed officers, agents
and employees, from and agains[ any and all claims, demands, causes of action, cosu,
expenses, ( including reasonable attomey' s fees and actual costs), liability, loss, damage
or injun, in law or equity, [ o property or persons, including wrongful death, in any
manner arising out of or incident to any alleged acts, omissions, negligence, or willful
misconduct of Consultant,  its officials,  officers, employees, agents,  and contractors,

arising out of or in connection with the performance of the Defined Services, the results
of such performance, or this Agreement.  This indemniry provision does not include any
claims, damages, liability, costs and expenses arising from the sole negligence or sole
willful misconduct of the City, its officers, employees. Also covered is liability arising
from, connected with, caused by or claimed to be caused ' by the active or passive
negligent acts or omissions of the City, its agents, officers, or employees which may be in
combination with the active or passive negligent acts or omissions of the Consultant, its

employees, agents or officers, or any [ hird party.

2.  Desi¢ n Professional Services.   Notwithstanding the forgoing, if the services provided
under this Agreement are design professional services, as defined by Califomia Civil
Code section 2782. 5, as may be amended from time to time, the defense and indemnity
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obligation under Section l, above, shall be limited to the extent required by Califomia
Civil Code section 2782. 8.

3.  Costs of Defense and Award.  Included in the obligations in Sections A. I and A.2, above,

is the Consultan[' s obligation to defend, at Consultant' s own cost, e: pense and risk, any
and all suits, ac[ ions or other legal proceedings, that may be brought or instituted against
the City, its directors, officials, officers, employees, agents and/ or volunteers, subject to
the limitations in Sections A. 1. and A.2.  Subject to the limitations in Sections A. 1. and

A.2., Consultant shall pay and satisfy any judgment, award or decree that may be
rendered agains[  City or its directors,  officials,  officers, ' employees,  agents and/ or
volunteers, for any and all related legal expenses and costs incurred by each of them.

4.  Insurance Proceeds.   Consultant' s obligation to indemnify shall not be restricted to
insurance proceeds,  if any,  received by the City,  its directors,  officials,  officers,
employees, agents, and/ or volunteers.

5.  Declarations.  Consultant' s obligations under Artide V shall not be limited by any prior
or subsequent declaration by the Consultant.

6.  Enforcement Costs.  Consultant agrees to pay any and all cos[ s City incurs enforcing the
indemnity and defense provisions set forth in Article V.

7.  SurvivaL Consultant' s obligations under Article V shall survive the termination of this

Agreement.

8.  No Alteration of Other Obli at  ions.   This Article V, shall in no way alter, affect or
modify any of the Consultant' s other obligations and duties under this Agreement.

ARTICLE V1. TERMINAT[ON OF AGREEMENT

A. Termination for Cause.  If, through any cause, Consultant shall fail to fulfill in a timely and
proper manner Consultant' s obligations under this Agreement, or if Consultant shall violate

any of the covenants, agreements or stipulations of this Agreement, City shall have the right
to terminate this Agreement by giving written notice to Consultant of such termination and
specifying the effective date thereof at least five ( 5) days before the effective date of such
termination.  In that event, all finished or unfinished documents,  data, studies,  surveys,

drawings, maps, reports and other materials prepared by Consultant shall, at the. option of the
City, become the property of the City, and Consultant shall be entitled to receive just and
equitable compensation, in an amount not to exceed that payable under this Agreement and

less any damages caused City by Consultant' s breach, for any work satisfactorily completed
on such documents and other materials up to the effective date ofNotice of Termination.

B.  Termination of Agreement for Convenience of City.  City may terminate this Agreement
at any time and for any reason, by giving specific written notice to, Consultant of such
termination and specifying the effective date thereof, at least thirty ( 30) days before the
effective date of such termination.  In that event, all finished and unfinished documents and
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other materiais described hereinabove shall, at the option of the City, become City's sole and
exclusive property.  If the Agreement is terminated by City as provided in this paragraph,
Consultant shall be entided to receive just and equitable compensation, in an amount not to

exceed that payable under this Agreement, for any satisfactory work completed on such
documents and other materials to the effective date of such termination. Consultant hereby
expressly waives any and all claims for damages or compensation arising under this
Agreement except as set forth in [ his section.

ARTICLE VII.  RECORD RETENTION AND ACCESS

A.  Record Retention.   During the course of the Project and for three ( 3) years following
completion,  the Consultant agrees to maintain,  intact and readily accessible,  all data,
documents, reports. records, contracts, and supportine materials relating to the Project as City
may require.

B.  Access to Records of Consultant and Subcontractors.  The Consultant agrees to permit,

and require its subcontractors to permit City or i[ s authorized representatives, upon request,
to inspect all Project work, materials, payrolls, and other data, and to audit the books.

records, and accounts of the Contrac[ or and its subcontractors pertainine to the Project.

C.  Project Closeout. The Consultant agrees that Projec[ closeout does not alter the reportine

and record retention requiremen[ s of this Agreement.

ARTICLE Vtll.  PROJECT COMPLETION, AUDIT, AND CLOSEOUT

A.  Project Completion.   Within ninety ( 90) calendar days following Project completion or
termination by City, Consultant agrees to submit a final certification of Project espenses and
audit reports, as applicable.

B.  Audit of Consultants.  Consultani agrees to perform financial and compliance audits Ihe

City may require.  The Consul[ ant also agrees to obtain any other audits required by City.
Consultant agrees that Project closeout will not alter ConsultanPs audit responsibilities. Audit

costs are allowable Project cosu.

C.  Project Closeout.  Project closeout occurs when City notifies the Consultant that City has
closed the Project; and either fonvards the final payment or acknowledges that the Consultant

has remitted the proper refund. The Consultant agrees that Project closeout by City does not
im alidate any continuing requirements imposed by the Agreement or any unmet
requirements set forth in a written no[ ifica[ ion from City

ARTICLE IX.  MISCELLANEOUS PROVISIONS

A.  Assignability.  The services of Consultant are personal to the City, and Consultant shall not
assi,,un any interest in this Agreement, and shall not transfer any interest in the same ( whether
by assignment or notation), without prior written consent of City.
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I.  Limited Consent.  City hereby consents to the assignment of the poRions of the Defined
Services identified in Exhibit A,  Paragraph 16 to the subconsultants identified as

Permitted Subconsultants."

B.  Ownership,  Publication,  Reproduction and Use of Material.    All reports,  studies,

information,  data,  statistics,  forms,  designs,  plans,  procedures,  systems and any other
materials or propeRies produced under this Agreement shall be the sole and esdusive

property of City.  No such materials or properties produced in whole or in part under this
Agreement shall be subject to private use, copyrights or patent rights by Consultant in the
United States or in any other country without the express written consent of City.  City shall
have unrestricted authority to publish, disclose ( eacept as may be limited by the provisions of
the Public Records Act), distribute, and otherwise use, copyright or patent, in whole or in

part, any such reports, studies, data, statistics, forms or other materials or properties produced
under this Agreement.

C.  Independent Contractor. City is interested only in the results obtained and Consultant shall
perform as an independent contractor with sole control of the manner and means of

performing the services required under this Agreement.   City maintains the right only to
reject or accept Consultant' s work products.  Consultant and any of the Consultant' s agents,
employees or representatives are,  for all purposes under this Agreement,  independent

contractors and shail not be deemed to be employees of City, and none of them shall be
entided to any benefits to which City employees are entitled including but not limited to,
overtime, retirement benefits, worker' s compensation benefits, injury leave or other leave
benefits.  Therefore, City will not withhold state or federal income tax, social security tax or
any other payroll tax, and Consultant shall be solely responsible for the payment of same and
shall hold the City harmless with regard to them.

l.  Actions on Behalf of Citv.  Except as City may specify in writing, Consultant shall have
no authority, express or implied, to act on behalf of City in any capacity whatsoever, as
an agent or otherwise.  Consultant shall have no authority, express or implied, to bind
City or its members, agents, or employees, to any obligation whatsoever, unless espressly
provided in this Agreement.

2.  No Obli ations to Third Parties.  In connection with the Project, Consultant agrees and

shall require that its agents, employees, subcontractors agree that City shall not be
responsible for any obligations or liabilities to any third party,  including its agents,
employees, subcontractors, or other person or entity that is not a party to this Agreement.
Notwithstanding that City may have concurred in or approved any solicitation,
subagreement, or third party contract at any tier, City shall have no obligation or liability
to any person or entity not a party to this Agreement.

D.  Administrative Claims Requirements and Procedures.   No suit or arbitration shall be

brought arising out of this Agreement, against City unless a claim has first been presented in
writing and filed with City and acted upon by City in accordance with the procedures set
forth in Chapter 1. 34 of the Chula Vista Municipal Code, as same may from time to time be
amended, the provisions of which are incorporated by this reference as if fully set fodh
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herein, and such policies and procedures used by City in the implementation of same.  Upon
request by City, Consultant shall meet and confer in good faith with City for the purpose of
resolving any dispute over the terms of this Aereement.

E.  Administration of Contract.      Each party designates the individuals   ( Contract

Administrators) indicated on Exhibit A, Paragraph 12, as that party's contract administrator
who is authorized by the party to represent it in the routine administration of this Agreemen[.

F.  Term.  This Agreement shall terminate when the parties have complied with all executory
provisions hereof.

G.  Statement of Costs.    [ n the event that Consultant prepares a report or document,  or

participates in the preparation of a report or document in performing the Defined Services,
Consultan[ shall include, or cause the inclusion of, in the report or document, a statement of

the numbers and cost in dollar amounts of all contracu and subcontracts relating to the
preparation of the report or document.

H.  Consultant is Real Estate Broker and/or Salesman.  If the box on Exhibit A, Paragraph 15

is marked, the Consul[an[ and/ or its principals is/ are licensed with the State of Califomia or

some other state as a real estate broker or salesperson. Otherwise, Consultant represents that

neither Consultant, nor its principals are licensed real estate brokers or salespersons.

I.   Notices.  All notices, demands or requests provided for or permitted to be given pursuant to

this Agreement must be in writing.  All notices, demands and requests to be sent to any party
shall be deemed to have been properly given or served if personally served or deposited in
the United States mail, addressed to such parh, postage prepaid, registered or certified, with

return receipt requested,  at the addresses identified in this Agreement as the places of

business for each of the designated parties.

J.   Integration.   This Agreement, rogether with any other written document referred to or
contemplated in it, embody the entire Agreement and understanding between the paRies
relatine to the subjec[ matter hereof.  Neither this Agreement nor any provision of it may be
amended, modified, waived or discharged except by an instrument in writing executed by the
party against which enforcement of such amendment, waiver or discharge is sought.

K.  Capacit} of Parties.  Each signarory and party to this Agreement warranu and represenu to
the other party that it has legal authority and capacity and direction from its principal to enter
into this Agreement, and that all necessary resolutions or other actions have been taken so as
to enable it to enter into this Agreement.

L.  Go erning LawNenue.  This Agreemen[ shall be governed by and construed in accordance
with the laws of the S[ ate of Califomia.  Any action arising under or relating to this
Aereemen[ shall be brought only in the federal or state courts located in San Diego Counry,
State of Califomia, and if applicable, the Ciry of Chula Vista, or as close therero as possible.
Venue for this Agreement, and perfortnance under it, shall be the City of Chula Vista.

Page l
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Signature Page

to

Agreement between

City of Chula Vista and
Center for Sustainable Energy,

To Provide Support in Implementing the City of Chula Vista' s Sustainable Communities
Program

IN WITI' ESS  1' HEREOF,  City and Consultant have esecuted this Agreement,
indica[ ing that they have read and understood same, and indicate [ heir full and complete consent
to its terms:

City of Chula Vista

B}:

Mary Casillas Salas, Ma}'or

Attest

Donna Norris, City Clerk

Approved as to form:

Glen R. Googins, City Attorney

Center for Sustainable E rgy

en H ing, M, US   ( ret)

Execut  e Direct r

Exhibit List to Agreement:    Exhibit A
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Exhibit A

to

Agreement between

City of Chula Vista
and

Center for Sustainable Energy

I.  Effective Date: The Agreement shall take effect upon full execution of the Agreement, as of

the effective date stated on page 1 of the Agreement.

2.  City- Related Entity:

x) City of Chula Vista, a municipal chartered corporation of the State of California

O The Chula Vis[ a Public Financing Authority, a

O The Chula Vista Industrial Development Authority, a

Other: a [ insert business form]

City)

3.  Place of Business for City:

City of Chula Vista
276 Fourth Avenue

Chula Vista, CA 91910

4.  Consultant:

Center for Sustainable Energy

5.  Business Form of Consultant:

Sole Proprietorship
Partnership   .
Corporation

6.  Place of Business, Telephone and Fax Number of Consultant:

Center for Sustainable Energy
9325 Sky Park Court, Suite 100
San Diego, CA 92123

858- 244- 1177— main

858- 244- 1178 - fax
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7.  General Duties:

CSE shall pro ide support in implementing the City of Chula Vista' s Sustainable
Communities Program, including energy efficiency-rela[ ed education and [ raining, code
coaching, secondary inspections, pre- construction meetings, and updates to the
Sustainabilirv Center website.

8.  Scope of Work and Schedule:

A.  Detailed Scope of Work:

CSE shall perform the following tasks:

Fifteen( IS)  
Fifteen( 15) Subminals, each to include:

Workshop Series for DSD Staff Sign In Sheet, Presentation/ Slides
Taz      

and Development Communit}•     
workshops/ training      electronic), handouts, contacts/ referrals

events
for SDGE core programs

Code Coaching and
Quanerly( 4) Reporu, copies of aIl tools

Taz`      
Sustainabilicy Desk Staffing       ' 

Days per N' eek and resources developed, minutes/ notes

from all staff ineetings

Secondary Inspections for
Task 3 Energy Code Compliance( Tide Eight( 8) Inspections Eight( 8) Inspection Reports

24, Part 6)

Task 4
Pre-Construction Meetings Eight( 8) Pre- con Eight( 8) Meeting Summaries with

Tide 23, Parts 6& I I)       meetings resources/ handouts attached

Updates to Ciry Sustainabiliry Monthly( 12)
Task 5

Center Website Updates
Tw•elve( 12) Updates- Electronic Format

Ongoing contract
Task 6 Administrative Costs management and Quartedy( 4) Invoices

coordination

B.  Date for Commencement of Consultant Services:

O Same as Effective Date of Agreement

Other:

C.  Da[ es or Time Limits for Delivery of Deliverables:

Deliverable No. 1:

Deliverable No. 2:

Deliverable No. 3:

D.  Date for completion of all Consultant services:

9.  Materials Required to be Supplied by City to ConsultanC N/ A
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10. Compensation:

A.  ( x) Single Fixed Fee Arrangement.

For performance of all of the Defined Services by Consultant as herein required, City shall
pay a single fixed fee in the amounts and at the times or milestones or for the Deliverables set
forth below:

Single Fixed Fee Amount: $ 185, 000, payable as follows:

Milestone or Event or Deliverable Amount or Percent of Fixed Fee

x) l.  Interim Quarterly Advances. The City shall make interim quarterly advances
agains[ the compensation due for each phase on a percentage of completion basis for

each given phase such that, at the end of each phase only the compensation for that
phase has been paid. Any payments made hereunder shall be considered as interest
free loans that must be returned to the City if the Phase is not satisfactorily
completed. If the Phase is satisfactorily completed, the City shall receive credit
against the compensation due for that phase. The retention amount or percentage set

forth in Paragraph 19 is to be applied to each interim payment such that, at the end of

the phase, the full retention has been held back from the compensation due for that

phase. Percentage of completion of a phase shall be assessed in the sole and

unfettered discretion by the Contracts Administrator designated herein by the City, or
such other person as the City Manager shall designate, but only upon such proof
demanded by the City that has been provided, but in no event shall such interim
advance payment be made unless the Consultant shall have represented in writing that
said percentage of completion of the phase has been performed by the Consultant.
The practice of making interim quarterly advances shall not convert this agreement to
a time and materials basis of payment.

Task I 72, 000. 00

Task 2 72, 000.00

Task 3 12, 000. 00

Task 4 9,600.00

Task 5 2, 400. 00

Task 6 17, 000. 00

TOTAL 185, 000. 00
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B.  ( ) Phased Fixed Fee Arrangement.

For the performance of each phase or portion of the Defined Services by Consultant as are
separately identified below, City shall pay the fixed fee associated with each phase of Services,
in the amounts and at the times or milestones or Deliverables set forth. Consultant shall not

commence Services under any Phase, and shall not be entided to the compensation for a Phase,
unless City shall have issued a notice to proceed to Consultant as to said Phase.

Phase Fee for Said Phase

l.

2.

3.

O l.  Interim Monthly Advances.  The Ciry shali make interim monthly advances
against the compensation due for each phase on a percentaee of completion basis for

each given phase such that, at the end of each phase only the compensation for that
phase has been paid. Any payments made hereunder shall be considered as interest
free loans that must be returned to the City if the Phase is not satisfactorily
completed.  [ f the Phase is satisfactorily completed, the City shall receive credit
against the compensation due for that phase. The retention amount or percentage set

forth in Paragraph 18 is to be applied to each interim payment such [ hat, at the end of

the phase, the full retention has been held back from the compensation due for that
phase.  Percentage of completion of a phase shall be assessed in the sole and

unfettered discretion by the Contracts Administrator desienated herein by the City; or
such other person as the City Manager shall desienate, but only upon such proof
demanded by the City that has been provided, but in no event shall such interim
advance pay nent be made unless the Consultant shall have represented in writing that
said percentage of completion of the phase has been performed by the Consultant.
The prac[ ice of makine interim monthly advances shall not convert [ his agreement to
a [ ime and materials basis of payment.

C.  ( ) Hourly Rate Arrangement

For performance of the Defined Services by Consultant as herein required, Ciry shall pay
Consultant for the productive hours of time spent by Consultant in the performance of said
Services, at the rates or amounts set forth in the Ra[ e Schedule herein below according to the
followine terms and conditions:

1) O Not- to- Exceed Limitation on Time and Materials Arrangement

Notwithstanding the espenditure by Consultant of time and materials in excess of said
Maximum Compensation amount, Consul[ ant agrees that Consultant will perfortn all of

the Defined Services herein required of Consultant for $

including all Materials, and other" reimbursables" ( Maximum Compensa[ ion).
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2) O Limitation without Further Authorization on Time and Materials Arrangement

At such time as Consultant shall have incurred time and materials equal to

Authorization Limit), Consultant shall not be entitled to

any additional compensation without further authorization issued in writing and approved
by the City. Nothing herein shall preclude Consultant from providing additional Services
at Consultant' s own cost and expense.  See Exhibit B for wage rates.

O Hourly rates may increase by 6% for services rendered afrer [ month], 20_, if delay
in providing services is caused by City.

1 l. Materials Reimbursement Arrangement

For the cost of out of pocket expenses incurred by Consultant in the performance of services
herein required, Ciry shall pay Consultant at the rates or amounts set forth below:

x) None, the compensation includes all costs.

Cost or Rate

Reports, not to exceed $  

Copies, not to exceed $   

Travel, not to exceed $   

Printing, not to exceed $ 
Postage, not to exceed $  

Delivery, not to exceed $
Outside Services:  

O Other Actual Identifiable Direct Costs:      
not to eaceed $     

not to exceed $     

12. Contract Administrators:

City:     Janice Kluth, Senior Project Coordinator

Consultant Lindsey Hawes; Senior Manager

13. Liquidated Damages Rate:

per day.
Other:

14. Statement of Economic Interests, Consultant Reporting Categories, per Conflict of Interest
Code ( Chula Vista Municipal Code chapter 2.02):
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x) i' ot Applicable. Not an FPPC Filer.

FPPC Filer

O Ca[egory No. 1. Investments, sources of income and business interests.

O Category No. 2. Interests in real property.

O Category No.  3.  Investments,  business positions,  interests in real property,  and
sources of income subject to the regulatory, permit or licensing authority of the
depaRment administerine this Agreement.

O Category No. 4. [ nvestments and business positions in business entities and sources of
income that engage in land development, construction or [ he acquisition or sale of

real property.

O Category No. 5.  Investments and business positions in business entities and sources
of income that, within the past two ti•ears, have contracted with the Ciry of Chula
Vista or the City' s Redevelopment AQency to provide services, supplies, materials,
machinery or equipment.

O Category No. 6. lnvestments and business positions in business entities and sources of
income that,  within the past two years,  have contracted with the department

administering this Agreement to provide services, supplies, materials, machinery or
equipment.

O List Consultant Associates interests in real propeRy within 2 radial miles of Project
Property, ifany:

15. O Consultant is Real Estate Broker and/ or Salesman

16. Pertnitted Subconsultants:  Zinner Consultants

Brummitt Energy Associates
Lynne Mitschke, Consultant

17. Bill Processine:
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A.  Consultant' s Billing to be submitted for the following period of time:

Monthly
x) Quarterly

Other:

B.  Day of the Period for submission of Consultant's Billing:

First of the Month

1 Sth Day of each Month
End of the Month

x) Other: _ First week of subsequent Quarter_

C.  City's Account Number: 28577

18. Security for Performance

Performance Bond, $

Letter of Credit, $

Other Security:
Type:

Amount: $

O Retention. If this space is checked, then notwithstanding other provisions to the contrary
requiring the payment of compensation to the Consultant sooner, the City shall be entitled
to retain, at their option, either the following` Retention Percentage" or" Retention
AmounY' untii the City determines that the Retention Release Event, listed below, has
occurred:

Retention Percentage:

Retention Amount: $

Retention Release Event:

O Completion of All Consultant Services
Other:

O Other: The Retention Amount may be released on a monthly basis provided that
Consultant has performed said monthly services to the sole satisfaction of the Assistant City
Manager/ Director of Development Services or his designee.
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