
THE ATTACHED AGREEMENT HAS BEEN REVIEVI ED

AND APPROVED AS TO FORM BY THE CITY

ATTORNEY' S OFFICE AND WILL BE

FORMALLY SIGNED UPON APPROVAL BY

HE CI CO IL

len R. Goog ns
City Attorney

Dated:    S

DESIGN BUILD AGREEMENT .

BETWEEN

THE CITY OF CHULA VISTA AND

WEST COAST GENERAL/CONDON JOHNSON & ASSOCIATES, INC.

FOR

SECANT PILE WALL PROJECT FOR TELEGRAPH CANYON



DESIGN BUILD AGREEMENT FOR

SECANT PILE WALL PROJECT

FOR TELEGRAPH CANYON

THIS A eement shall be for the design and construction of a secant pile u•al] for Tete- aph Canyon projec[ and the
pav pg t of permitted costs therefore('` Aereement"). This A eement is made and entered into this

L/ 3/ 1 15
by and benveen THE CITY OF CHULA VISTA, a municipal corporation(" Cin'), and West

Cout General/ Condon Johnson& Associates Inc., a Joint Venture, whose parmers are both incorporated in
California(" Desi n Builder or DJB"). Cin and DJB, vhen referenced herein, may be referred to individuall} as
Pam'' and collectivel} as" Parties." This Ageement is entered into rith reference to the following facts:

RECITALS

l.    The seement of Teleeraph Canyon Channel between Paseo Ladera and Dledical Center Drive is a lined gass

channel that• as constructed benaeen 1976 and 1984 as part of the diversion of Tele aph Canyon Channel to

allow for[ he H•idenin of Tele raph Canyon Road associated with the construction of housine developments

u ithin the area: and

2.    Staff recendy noticed that the embankment along the westbound lanes of Tele aph Cam on Road between
Paseo Ladera and Medical Center Dri e has sustained se ere erosion vhich is no v jeopardizina the inte- ity of
the street improvements and associate utilities; and

3.    Upon recognizine the pro ession and the severit} of the erosioq City Staff solicited the expertise of Nin}•o
and Moor and Rick En ineering Compam  ( Consultants),  to perform geotechnical and enoineerine
investigations; and

4.    The Consultan[ s investiga[ ion forecasted that future rain events aze anticipated to exacerbate the esisting
conditions, further increasing the potential for additional embanl: ment failure and potentially erodine some
seements of Tele aph Canyon Road; and

5.    The Consultants reeommended a secant pile wall ( Secant R'all) to be constructed vithin the ROW to protect

I'elegaph Can}' on Road; and

6.    As part of that effort, on December 19, 2014, the Department of Public N' orks, En ineerins Division, issued a

Request for Proposal ( Rf P), pursuant to 2. 57 of the Cin' s Municipal Code, to desi and construct a secant

pile wall('`Project') to qualified Desien- Build firms; and

7.    Follo vine interviews of three( 3) respondents on Januarv 22, 2015, D/ B was selected az the respondent who
bes[ met[ he desi2n, monetarv; and time criteria of the project with« hom Cit could ne otiate an a reement;

and

8.    As part of D/ B' s proposal, D/ B submined an estimated cost of the Project in the amoum of one million, seven
hundred fiR}'- eight thousand, nvo hundred fom- four dollars and nveh•e cents( 51, 7 8. 244. 12)(" Estimated

Cosr`/" EC"); and

9.    Following City' s approval of 90% Consvuction Documents(' CD"), DB shal] submit a euaranteed ma imum
price('` GMP"), not to esceed the Estimated Costs, ( or which the Project shall be desi ed and constructed; and

10.  DB shall complete the Project, as a public improvement, accordino to plans and specifications appro ed by
Cin•, for an amount not to esceed the GMP.



i-

I' ON' THEREFORE, in consideration of the recitals. mutual obliQations of the Parties, [ he covenants and conditions

herein, and for other Qood and valuable, the sufficiency of which is hereby acl: nowledse, the Parties agree as
follo vs:

ARTICLE I. DEFL\ 1TIONS

ADA: The Americans with Disabilities Act of 1990 and anv amendments thereto.

Acceptance: Final approval b} the Cin Inspection Team follou ino the Final Inspection that Project Improvemen[s

are complete and work required on the Punch List has been finished.

As- Builts: Project Record Documents that are the Contract plans modified from the ori inal concept of the

design to reflect the acmal product built.

CEQA: California Environmental Qualin Act.

Calendar Day(s): All days of the wee}:. holida} s and weekends included.

Change Order: A written order, approved by Ciq, authorizine a chanee in the work to be performed.

Cih: The City of Chula Vista. Unless specifically provided othen ise, whenever this Agreement requues an action
or appro al by City, that action or approval shall be performed by the Cirv representati e desienated by the
A eement.

Cih Council: The Cin Council of the Cin•of Chula Vista.

Cih' s Project Administra[ ion Costs: Charees that City incurs to: ( i) administer the acquisition of the Propem,
ii) re iew and approve the plans and specifications for the project improvements, and( iii) inspect the project

improvements during construction, until completion and Acceptance of the Project.

Contrac[ Documents: Includine, but not limited ro: Contract Addenda, Notice [ nvi[ ing Bids; Instructions ro
Bidders, Bid( includine documentation accompanying Bid and any post-bid documentation submitted prior to
IVotice of Award), the Bonds, the eneral conditions, pertnits from other aeencies, the Special Provisions. the Plans,

Standard Plans, Standard Specifications, Reference Specifications, and all modifications issued after the execution

of this Ageement.

Contrac[ Time: The number of Calendar Da}' s permitted under this Agreement for DB to achieve Substantial

Completion.

Defec[ ive Vork: All« ork, material: or equipmen[ that is unsatisfactory, fauln, incomplete; or does not conform to
the Coniract documents is defecti e.

Design Build Team ( D/ BT): Members of the team assembled by the priman contractor and proposed in the
Statement of Qualifications( SOQ) . Exhibit A

Estimated Cost. The total cost of the Project as estimated in preliminan cost estimates as shown in Eshibit A.

Ex[ ra ' ork: Am Cin additions, modifications, or deletions to 5•ork or D/ B oblieations under this Aereement not

within the oriQinal Scope of York contemplated by this A reement.

Final Comple[ ion: The point at which the last of the follo« ins has occurred: ( 1) recordation of a t otice of

Completion for the Project; ( 2) acceptance of the Project b• the Cin; ( 3) submission of all documents required to be

supplied by D1B to Cit under this Aereement, includine but not limited to As-Built Drawines, warranties, and
operatine manuals: and( 4) and deliven to Cin of a Certificate of Completion duly verified b D/ B.

Greenbook:  The most recent edition of the Standard Specifications for Public Works Construction( includin am•

City of Chula Vista standard special provisions).

Guaranteed Maximum Price(" GMP"): The max mum compensation to vhich D/ B may be eniitled for the
performance of all Services, N'ork, and oblieations and the satisfaction of all conditions under this Agreement,
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which amount shali include all authorized tosts for labor, equipment, and material to desien and build a fully
functional Project in accordance with all applicable rules, reeulations, and law s.

Hard Construction Costs: Direct construction cos[s incurred in performine the work, includine taxes, deliven and

installation. Hard Construction costs shall not include DB markup, handlin fees, overhead, or other charees,
escept as othenvise set forth in this A eement.

Hazardous D7aterials: Hazardous waste or hazardous substance as defined in ana federal, state, or local stamte.

ordinance, rule, or regulation applicable ro the Propem•, includine, wi[hout limitation the Comprehensive

Endvonmental Response, Compensation, and Liabilih Act of 1980, as amended( Title 42 United States Code
sections 9601- 967), [ he Resource Consen ation and Recoven Act( Title 42 United States Code sections 6901-
6992k), the Carpen[ er Presley- Tanner Hazardous Substance Account Act( Heatth and Safen Code sections 25300-
2595. 15), and the Hazardous Waste Control Law( Health and Safeq Code sections 25100-25250.25). " Hazardous

Materials" shall also include asbestos or asbestos containing materials, radon gas, and petroleum or petroleum
Cractions, vhether or not defined as hazardous waste or hazardous substance in any such statute, ordinance, rule, or
rewlation.

Holiday: The Cit}- obsen ed holidays.

Law: All Federal, State, or local laws, regulations; ordinances, and/ or policies.

D7ilestones: Dates shoH n on the Project Schedule by H hich D/ B shall complete major tasks either during desien or
construction of the Project.

NEPA: National Environmental Policv Act.

No[ ice[ o Proceed: Cin's Titten notice authorizino DB to commence N'ork and/ or Services on the Project.

Notice of Termination: A Titten notice from Cin to DB terminatin the A eement in accordance with Anicle

XXV[ I.

Projec[ Si[ e: The propem located on the north side of Tele aph Canyon Road behceen Pazeo Ladera and Medical

Center Drive and fwther described in Exhibit A", attached.

Reimbursable Cos[ s:  All direct cosu. includine labor, materials, permit fees, insurance and bonds, general

conditions, overhead and profit.

Sen ices: Professional services, includino desi and construction manaeement of the Project that are requued to
desi n and conswct the Project in accordance. vith the Contract Documents. Services does not include Work.

Substantial Completion: That stage in the proeress of the construction when all R' ork on the Project is sufficientl}

complete in accordance with the Construction Documents, so that City can fully utilize entve Project; Substantial
Completion shall funher mean that all eoods, services and systems to be pro ided under the terms and condi[ ions of

the Construction Documents are in place, have been initially tested, and are operationally functional, subject onh• to
final testing, balancine and adjustments and normal Final Completion punch list work.

7' itle 23: Califomia Building Standards Code, Califomia Code of Reeulations, Title 24.

i'ork: All laboc materials, supplies, and equipment that are necessary to construct the Projecc in accordance cith
the Contract Documenu. Work does not include Services.

Norking Day( s): Monda• throu h Frida}•, excluding City holida}•s.

ARTICLE II. SCOPE OF THE AGREEI1ENT

2. 1 Ceneral. Except as e pressl• provided in this Aereement, DB shall desian and construct the Project in

accordance with all [he tertns and conditions of this Agreement; approved Plans and Specifications, and the

timeframes established by the Project Schedule, attached as E.xhibit A", deliverine a complete and functional Project
within the Contract Time for an amount not to exceed the Gn1P.

ARTICLE 111. TERM
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3. 1 Term of Aereement This A eement shall be effective on the date it is executed by the last Pam• to si n the
A eement follow ine Cih Council approval by Resolution. The term of this Aereement will extend from the
date of execution until satisfactiou of all terms and conditions herein. unless this Aereement is earlier

terminated.

ARTICLE IV. GENERAL PROJECT PERFORMANCE OBLIGATIONS

4. 1 Standard of Care. Tlvouohout the performance this A eement_ performed under this A reement, DB a ees

that al] Services and Work pro ided as pan of this A eement shall be per(ormed in accordance with the

standards customarily adhered to b} experienced and competent professional architectural, eneineerine.
landscape architecture, and cons[ ruction firms using the de ree of care and skill ordinarilp esercised by
reputable professionals practicin in the same field of sen•ice in the State of Califomia.

4?  Compliance with all Lae s. In the performance of this A eement D/ B shall comph with all la vs; includine

but not limited to:

4?. l All Cin, Counn•, State, and Federal laws, codes and regulations, ordinances, and policies, includine.

but not limited to. the followine:

42. 1. 1 Em vonmental Re ulations( i. e. CEQA/ NEPA).

42.12 The Americans with Disabilities Act('` ADA") and Title 24 of the Califomia Building Code. It
is the sole responsibilin of D/ B to comply with all ADA and Tide 24 regulations.

4. 2. 1. 3 The Califomia Fav Emplo} 2nent and Housing Act and all other State, Federal and local laws
includin, but no[ limited to, those prohibiting discrimination on account of race, color,
national oriein, relieion, aee, set or handicap.

4. 1. 2. 4 The Clean Air Act of 1970, the Clean 1'ater Act( 33 USC 1368)- E ecutive Order 11 T8, and

the Srormwater Manaeement and Dischazee Control-0rdinance No. 0- 17988.

4. 12. . n ..r.., n ,.,,..,.......:... t, e r a,..:., t c,..:,.... o..: ia:.,.. c,,:,....:,. c..... n,.. cn n n. i_
a

4. 1. 2. 6 DB shall compl} immediately with all dvecti• es issued by Cin or its authorized
representatives under authorin of an}• laws, stamtes, ordinances, rules, or reeulations.

4. 1. 2. 7 DB shall obtain and compl•• ith all permits necessaro top complete the Project, includino, but
not limited to Development Services Department permits and hazardous material permits.

4. 1. 2. 8 ,,.,:,,.. a.. u:.... a_.,.,.. a ,.., a,.. ,.,, a,,,... a _...„_.,.. a.,..,.:« .. a a,,..,.:.... M,:,,,.

o       c -       '     

dN- 17PA-} 3 ti5.

4??   Implred Kno rledge ofLa,4s. DB shall be responsible for all amendments or updates to standards and

of al] amendments or updates to s andards; whether local, state, or federal, and such l:nowledge will be

impu[ed to DB to the extent allowed b} law.

4. 3 Desien and Construc[ ion Standards. ln the perfortnance of the Services and Work co ered by this
A eement, D/ B shal] compl} the most current versions of design and construction specifications, all of which

shall be incorporated herein by this reference.

4. 3. 1 Smndard Specrfications.

4. 3. 1. 1 Greenbook. The 2006 Edition of the Standard Specifications for Public R'orks Construction.

43. L2 Califomia Department of Transponation Manual o( Traffic Controls for Construction and

Dlaintenance Work Zones.

432 CirySpecifications.

43?. l The 2008 Edition of the Chula Vista Standard Special Provisions.

43?. 2 The 2006 Edition of the Reeional Standards.

4
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43.23 The 2002 Edition of the Chula Vista Construction Standards.

4. 3. 2. 4 The Ciry' s faciliry pro am, performance and desi criteria, concept dra«•ines, and reports.

433 Energv Cauen•ation Smndards.

43.4 Afaterials Smndards. DB shall use industrial- ade, not residential gade, equipment and accessories
for all facets of desi and construction.

4. 4 Obtain Cih Appro• al. For any and all actions under this Ageement that requ've Cin•approval, includina,
but not limited ro, chanees or additions to A eement DB shall obtain approval in writine from the desienated
City Representati e, or when required b Law, from the Cin Council. DB acknowledees that approval from
an}• individual other than the desi ated Cin Representative or Cin Council, w•here required, shall not be

valid.

4. 4. 1 Foilure 0 067oin Approrol. M} costs or delays resultine from or associated H ith additions or
modifications implemented without the Hritten authorization of the Cin Representative shall be borne

exclusiveh bv DB and not be gounds for an increase in GMP or Contract Time.

4. 4. 1. 1 Emergency. In the event of an emergency, DB shall take all reasonable actions necessarv to
protect public health, saferv or propem. Such action shall not require advance City approval;
howevec DB shall notify the City unmediatel}' of the emer enc} and as soon as reasonably
possible provide a vritten statement to the City explaining the emergency and the reasonable
actions tal: en. Provided the emereencvµ• as not caused bv or its creation contributed to bv the

DB, its emplo}' ees, aeents, or subconnactors. DB may be entided [ o reasonable compensation
for such actions.

4. 4?   A'o Release From Oblrgotions. Cin appro al shall be a general approval onl}, and such appro al shall

in no vay release or relieve D/ B of responsibilin for complying with all applicable laws, codes, and
good consultine; desisn, or construction pnctices.

4S Decision Makina. DB shall mal: e decisions vith reasonable prompmess to avoid dela} in the orderly
progess of D/ B` s oblieations under this A eement and pursuant to the Project Schedule; attached as Eshibit

A.,.

4. 6 Perform Sen•ices and ' ork in Phases. The Semices and Work under this A eement shali be performed

three( 3)" Phases' in the manner and order described herein.

ARTICLE V. PHASE 1— DESIGN DEVELOPi 1ENT

l Desien Team. City has a varded this Ageement based on[ he specific qualifications of D1B to perform the
desisn services required under this Aereement. All such services shall be provided by D/ B unless the Ciq has
approved of the use of Subconsultants in the manner identified in Anicle VI II.

2 Sen•ices. In Phase I, DB shall perfortn Services includin, but not limited to, the followine:

5. L 1 Project Deti•elopment. Develop and refine Project requirements.

l?   ODD. Prepare complere DDDs, such that the DDDs include, without limitation, the ( ollowing:

1. 2. 1 Si[ e Plans. Site plan with pertinent notes and dimensions indicating proper[y line: existing
public streets, sidewall:s, curb cuu, other public improvemen[s: and required setbacks; ^°.;

6 C. a 1....,. .,.. A r.... L.... e.. .. A:..,. e... 1...: 1, l:.. e 1...' I. l:.... .. • 1:..... 1.., l. rl... 11 ..       .., d'
a ` o

r C.., IA ... Fl. ll C..,IA :.. F..... 1 . I... r.,...,.. .. I...... e., .. 6,. Iro. 1.,... l........ A ' r„

el  

C1..... D1....  CI...... 1.,.. :.... 1. . l:.... .... 1.:..., 11... 1.........-., d.... '.. r.,;.. .... de.-ra....... 11.,... J

C.... r...:.... ...: r6 .... r.. A:.....:...... A ..:. l1.'...,. ....... ......,        ... 1 M..........:.......:6

J Q.... CDI.,..  U.... 4'.. 1.,...- :...- I.., l:.. rtAa..,: loA ..,.. o , l'... o..:,... ... e,. 6..:..., 1 ......:.......... 1..,..,.:.....-

A...., 1. 1' 6 ..:... i...,. ...,. 1.:.......... o...   .  ..      

a



1. 2.4 n .: ia:..., c,,...:,....  o..: u:...........:...... ....:,.. ....,n :.... i.. a,.. ..»;..., i a:..,...,..:,...,. a,.,,...,..,,.... i.
D S e

t6:.. b.. e 6.....:.... L......... r..    ..., 1 .. I,...... r A A:....,..:.....

1. 2. 5 c e..,.:,..,,.  c...,,,._„ i.......:...... :.... i.. a:........,.:., i.,, r_,,..,..,,. ....a ,,...,..... ..:: tiie_,... v.,...

e e.., e.....   a ...,... r..,,. ..a...... a,,.:.. a:...,,,. ra...._,...a., i,,..a„_ r..... .,.,, .    ...,i

a:...,....:...... ........ a:...,,..,.:,.... .... a ...: a r..,,,.

1. 2. 6 i.. n c,...,:,...,.  v..0 . a_.;..,... :.,,. i.. a:.. rt., u ...., u .. o.-.:,.., a:... o..,.:..,,,. .,..:-,......, i „,,..,,....

a..e... .,.,, ,., : a.,.,, e.-. e.:,._,. e .. t....,n. a;... o....:...... .    .... si,..,.... a,,.,. n,.,._.,....:.. a,..,.

a .,.. a ..: n .,.. a n,..._.,. ..,,: r..,,. ....    .-.,i „ i................. a ..,.,. e.,.. r,... :..       .,.,a e... e_:,...,.., n

5. 1. 2. 7 Outline specifications, written description of the secant pile wall and components includine
site work.     

5. 1. 2. 8 Traffic circulation and landscaping should also be indicated at this staee if applicable.

5. 13 Code Complionce. Verifi all code compliance, including buildino construc[ ion type, occupancy
sprinkler requirements, esistin, zonin and other agenc} conformance and ADA.

5. 1. 4 Subminals. Prior to proceeding with Phase II, DB shall prepare and submit the follo ving to the Cin
for review and w ritten approval.

5. 1. 4. 1 DDDs. Completed DDD.

5. 1. 4. 1. 1 Conditional Appro al. In the e en[ that Cih gants conditional approval, DB shall

address all Cin comments or issues and make associated revisions in the nest set of

dra vinas developed and submitted.

1. 4. 1? i.,.. ir,.,..  .... ao.,...._., aa:.:,...., ,.,......_ e,....:.... a....... e_., ,......,:«.. ,.... n ...

M...e o.- I.,:, el.. l... Tl/ Q .,.. A ..,.. l. e ........ A F....:.. 6el: Ano .../`,......,..

n  n.. e_ ner., e... ue,.  _n_ e.. ae_va :....,,. e.. ,.,.,._.,.,. ..,.,. e.: i .,..,. a,. „ a.,...,. a ,... a...... i...,
n  .      a      •

1 ......:., i .. m... ..      i.,..

ARTICLE VI. PFL4SE ll

6. 1 Phase II Sen•ices. ] n Phase 11 of the Project, DB s shall perform Sen ices includine, but are no[ limited to,

the follo rine:

6. 1. 1 Project Decelopment. DB shall dilieend} prosecute the development and refinement of Project

requirements and review such requ'vements with Ciry;

6. 1. 2 Digim! Documenmtion. D/ B shall prepaze CD' s which shall include, without limitation, the followin:

6. 1. 2. 1 Plans and details, including:

6. 1. 2.]. l Site plan indicatine general location and nature of on- site and the necessaq off-site
improvements.

6. 12. 1? ri,.,._..i.,..,. :.,.. i . a:.,.._,.,. r ,.......:.... ........o.,     a ,.,..,,,.., ,. F
o a

IL,.1 ... C....,. J .,... 1 «.... ., I. le e....:......... 6.,.., C4'e.... 6. 1:.... .. G. 6..........

a

6... J R .' I. l:.... olo.....:,... '.. A'...:.... ..:... I..:.... .. I.,........ .... df....„     ..  ,1:..,.

J  '    S

C.. o., N.... ..       1    ,,.. 6:.... 1 .... A ., I.,.. r:,... 1 l...,.......

J
L„..... I1 ...,. .,..,! .., 1:.,,.,,...

6.... 1 1....,:..., 1.,.....:.... ... ...., 1. 1: 6Q......:...... I e.. .:       l ., ll ......

I...... r:...

6. 1. 2. 1. 5 T.T,.., ...:, a:....,,..:,..,.. ......:......_;....,.........,...._., .., e.... e..  ,,;.., e..,:,.., .,..,,

a.:.,..„ va......:,..,,   _
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6. 1. 2. 1. 6 Typical secant pile wall sections sufficient to indicate materials peasna and major
features.

6. 1. 2 2 Structural dra rines including plans and sections of sufficient clariq and detail to show the
extent and[ ype of sWCtural system and dimensions, final strucnual desien criteria, foundation

desien criteria, preliminarv sizine of major structural components, critical coordination

clearances and applicable ma[ erial lists.

6. 1. 2. 3 .

6. 1. 2. 4 Landscape and Irrieation plan and details.

6. 1. 2. c....._:,..,i .. i..,... a a,,..,: i,.

6. 1. 2. 6

6. 1. 2. 7 oi.,.... ........:.... :.......n.:,... ,. o..,..',...-..,..,.,..,. ,. a_.,.a a.....:,..:..,.,..... a .....,...:..,.

6. 12. 8 Technical specifications.

6. 1. 2. 9 All other technical draµ•ines, schedules, diagams and specifications, to set forth in detail the

requirements for construction of the Project which, at a minimum, include:

6. 1. 2. 9. 1 Informa[ ion customaril necessam for the use of those in the buildins trades.

6. 12.92 Documents customarily necessan to obtain regulatory agency approvals.

6. 12.93 r,.i,._.,..,_ a .,.. a .,....:, e.....^, i _ e.. a,..;..,. r._o,..,:. aa ..............:.....

6. 1?. 10 nn,,....,.,,. a,,,.:..., a..,.. .., o.,.., r.... ........:...:..rt,. o..,....;.,..,. a ,,.. ,. i,......,.....,.. a „_.......,.:,... .. a

I.........:.. ... e,. L....:..., i A,.:.... ..   C

6. 1. 2. 10. 1 c:.. e r..,, ..,.,,... .,..a ..,,.........:........ ..:..:..` .. v n e,...;..... e.,... a ...,...,..:.: e,.

6. 1?. 10. 2 oa,. .;_ oa ,....,.. e_ e,...:,,...,...... c,._.„ .... .:.......... .,,,,..:,,, ...,,. e,. .,.. a ,..,.,.....,,,.

i .. a . :._.,.:,..,.. ..     .. i      ., i '  a e

6. 1. 2. 11
a.,:.... .......:...:.... .. s.

6. 1. 2. 1 l. l r_:.o.:., _ r,...:..,. ,.i,,,...:,... i ,.  i ,. i,.,..,.._....:.- r v

r.,...;.,..,.   ,,.i..., a ,... a_,. i,.,.._:..., ..     v....: r.:.,,. ..,,      

J

r r.   mn     m n n  e    r{

ed s'

6. LZ. 1 1? o. or..,;.,.,... e....:...................... _,,,, .:_, a ,..,..,, c_,...:....,e.,. . e,...:_, a ...,.,,,... a

o.-,

6. 12. 12 Sections through critical areas sho• ins coordination of arEkiteetttra strucmral, ^°^„«:;a.., a,^^^^'

a °'
a„ a-. i,,^-^^' elements.

6. 1. 2. 13 Final specifications, includine but not Iimited to, the follo vins:

6. 1?. li.l n....:,.,..«....,  no..,..-.i a,,,.,._:...:,... ,. v.... ................:.... :.... i..,:....:.,. e:,...,:,., e..

n

1.....:,... ,. C,..... d.... l r. e.,.... e...      ., 1 .,.. A ..  " t Q........

o.:.......!O
F...., 1 0 1 :      1 olo...:....

6. 1. 2. 13. 2 ne,,.......:..., i n........:...:.... ..F.,:...,... a:.:....:.... .,,..,:.....,.. a ...,.: i.,.:,... ,...... e..,,. .,., a

i,. a.,,..,. .,.. a .. 

6. 1?. 133 ci,,.....:....i ne......:...:.... ..Fe e,.._:.... i ..,, a,.,,,. :..,. i. a:..,..... i..,.. e. ..... o.,., a .. ...,.,_

cc,.,,a„_... r.....:.,......o     .... i.. a:..., r.....:..,. .,,..,...,a .,.. a:,...:,....,. ,.     ... a. e

i.-...,.. .,.. a ..., t, e.,.,. a.,.,.,. oio..:,.:,... .,.....,.
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6. 1?. 13. 4 Landscape. General description of the conswction, including plan materials, plant
locations, maintenance period; and irri ation spstems.

6. 1. 2. liS
i,._ a..:.,,.. ,... a i,._.,.:,.....

6. 12. 13. 6 Site 1' ork. Genera] description of the consvuction, includino finishes, types of

materials and bcations.

6. 1?. 13J Other. Such other documents to fix and describe the size, qualih and character of

the entire Project, its materials, and such other elements as shall be appropriate.

6. 1. 2. 14 oi......:.... a.-,...:..,.. :..,. i. a:.... ........:.... ....a ,....,...:...,, v a_...._,,,. 
o,., :.......... ..-, o.. ..,.... ..:, v..

a

u._.. t......:.... ......:..       .... a c.....i ,... ,.: c......:.,..,. ..,. ......_,..._:...e

S

6. 13 Project Sequencing. DB shall determine and establish the sequence of conswction, and if
appropriate, identifi separate bid packages to accomplish phased construction of the Project.

6. 1. 4 Gitico! Path. DB shall prepare a detailed Critical Path Method schedule for all cons[ ruction

components of the Project(" Detailed Construction Schedule") u[ ilizing Microsoft Project softti are,
showine alt major milestones, bid dates for the major bid packages, commencement of conswction,
sequence of construction, completion of structural elements, and completion of the secant wall

structures. all of hich shall conform with the dates of Substantial Completion and Final Completion
of Project.

6. 1.   Governmenta! Re.•ie r. D/B shall review, as needed, the CD' s« ith the eovemmental authorities

havine jurisdiction over the Project. 

6. 1. 6 Accounring Srsrem. DB shall provide a master accounting system and mavix on 9icrosoft E cel that
will be updated, expanded, and provided to the City mon[ hl} as the Project develops.

6. 1 J Project A4onagement Plmi. DB shall develop and implement a Project Manaeement Plan and
Procedures includine:

6. 1 J.l Project status reports.

6. 1. 7. 2 Coordination/ interface with the Cin and its other consultants/ convactors

6. 1 J.3 Initial Desi kickoff meetine to be held no later than five( 5)µ orkine days from the Effective

Date of Aereement.

6. 1. 7. 4 Biweeklv Desi and Construction meetines

6. 1. 75 Interface and communications with other a encies

6. 1. 7. 6 Vendors a d subcontracrors manasement

6. 1. 7. 7 Document control

6. I J.8 Schedule and budget control

6. 1. 7. 9 Qualiry assurance and quality control. DB shall establish and maintain a quality control
pro am with appropriare reviews and independent testing procedures to ensure compliance
with the Construction Documents durine the construction phase.

6. 1 J. 10 Schedulins and cost control reports, which shall be provided monthl throvehout the desi

phase.

6. 1. 8 Caulrucrion Drmrrngs and Spec+fications. D/ B shall prepare constnction dra einss and specifications

suitable for obtainine City-approved permits and to allo construction.

6. 1. 9 CiN Approrol. DB shall submit Construction Documents and obtain Cin approaal in writing of the
Construction Documents at    .   and ninet}• percent( 90%)

completion.
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6. 1. 9. 1 Condition Precedent. Cin approval of the Construction Documents is a condition precedent to

authori7ation ro proceed w•ith subsequentµ ork on the Project.

6. 1. 9. 2 Notification, Modification, and Resubmittal. At ^ 0= -o>a-,o- o-a.°= ^^a 90% Completion, City will
notifi•DB in HTitin2µ• ithin the timeframes established in the Project Schedule followine
receipt of Conswction Drawines of City approval, or of request for modifications. lf
modifications are requested, D%B shall modif} and resubmit Construction Dra+•ings for Ciro

approval.

6. 1. 9. 3 D/ B Suppon. DB shall provide support to a Cin Constructability Revie Team for the
re iew of the Conswction Documents at all sta es of required submission.

6. 1. 10 A9ateriols and Equipment Spec+fications. DB shall prepare technical materials and equipment

specifications for pre-purchue.

6. 1. 11 Sun eving and Testing. DB shall coordinate, perform, and complete all surve} ine, and coordinate all
materials testins, and special testing and inspection with the Cirv' s sub- consultant for the Project at the
Project site as required by this A eement, the State Buildine Code, or any other law or regulation, in
accordance with and considering the follow ine:

6. 1. 1 I. l Technical Guidelines produced by the Califomia Council of Civil Eneineers 8: Land
Survevors under the tide" A Guide to Professional Sur evine Procedures." 6. L I 12 Existine

Conditions. DB shall obtain all necessary soils investi ation and conduct agonomic testing
required for desi of the ProjecL The Soils Consultant shall prepare a statemen[ that H ill be

included in the Bidding Documents as to the nature of soils, ground «•ater conditions and any
other information concemine the existine conditions of the site.

6. L I 1? Utili[ ies. D/ B shall provide all required infortnation for the constrvction or relocation of

Public or priva[ e utilih• facilities[ hat must be constructed or relocated as a result of this

Project.  D/B shall file all of the required documents for the appro al of authorities havin

jurisdiction over the Project and in obtainine the sen ices of all utilities required by the
Project.

a,_..,, a....:.... .... a ..,.......       ,. c..,, o...:.,,.. n,o o_,,: o,.. c.,..:., 00.:.,.. na.. i..,.;. .,.. ai,..

n_,.:o,.. c,.: i r....:..e_. i.....r.fea o r r ,._n n c ,..., n .._,,...,,          ....,....: n. e

a„ a ., ..,, o: aa;..., n_.. ..., a o. e.-;.:..       ,,,....:..., ,.,... a:.:,.... ,. v.. r...      "

a c c
1.......:,. 1.... lC,,... ..

6. 1. 11. 4 Additional Surveys. DB shall provide additional site sun e} s and eeotechnical investi ations

to the extent that DB determines the• are necessan for fmal desien.

6. 1. 11 S No Reliance. D/ B shall not rely on Cin•sun ey information as it is intended to be preliminarv
in nature and may not have sufficient accuracy or scope to support final desi.

6. 1. 12 SIt'PPP. DB shall prepare and incorporate into the Construction Documents a Stormwater Pollution

Prevention Plan(" SWPPP") or a N'ater Pollution Control Plan(\ VPCP) to be implemented by the D1B
during Project cons[ruction. R' here applicable, the SR'PPP shall compl} with both the Califomia
Re ional Water Quality Control Board Statewide General Construction Storm N' ater permi[ and
Na[ ional Pollution Discharee Elimination System permit requirements and any municipal regulations
adopted pursuant to[ he permits.

6. 1. 13. 9lternatires. D/ B shall evaluate al[ ema[ ive strvctural and construction approaches to ensure economical

designs, which optimize conswetabili[ 7, yet meet all codes, architectural concepts, schematic desians,
and standard specifications of the Project. 

6. L 14 Permits. D/ B shall obtain general engineerino permit and all ancillar}• permits and licenses, including
but not limited to, demolition permits, improvement permits; encroachment and traffic control permits

prior to start of construction

6. I. I Upduted Costs. D/ B shall provide updated construction cost estimates in conjunction with the

submittals required in Section 6. 19 ro support Value En ineerine(" V E") and constructabiliq revie• s.
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6. 1. 16Fino! Revrew ondApproval ofPlans and Specificatrons. DB shall deli er to City complete
Construction Documents, includino Construction Drawings, Plans and Specifications for the desi n

and construction of the Project. Cin agees to review the Construc[ ion Documents and provide City' s
written comments to DB «•ithin Five() Business Days o( the da[ e such Cons[ ruction Documents are

deli ered to Ciry in accordance with the notice provisions in Article XXVIII. Approval shall not be
unreasonabl} withheld. If requested b}• Ciq, DB shall make chanees to the Construction Documents.

ARTICLE VII. PHASE IIL—CONSTRUCTIOM1 PHASE N'ORK AND SERVICES

7. 1 Phase llI. N'ork and Services. The D1B shall construct the Project in accordance u i[ h City-approved plans
and specifications prepazed by the DB to meet or esceed all requirements of[ he Ciq provided program;
schematic desi and the performance criteria. The DB shall:

7. 1. 1 Brdding. D/ B shal] prepare and submit ro the City for review separate bid packages, such bid packases
shall be oreanized in the manner that DB determines is appropriate ensure the efficient and cost

effective construction of the Project.

7. 1. 1. 1 Competitive Biddine. DB shall competi[ iveh bid the respective bid packages for the

construction of the Projec[.

7. L I? Pre-Bid Conferences. DB shall schedule and conduct pre-bid conferences to answer questions

posed by bidders. Said answers and any other information required to provide clarification to
the Conswction Documents durine the biddin process shall be issued as written addenda and

provided to all prospective bidders.

7. 1. 13 Schedulino. DB shall coordinate scheduling of bid packages, submittals.

7. 1. 1. 4 Bid Results. DB shall submit m the Ciry a summan of bid results for each bid packaee.

7. 1. 1. Bid Protesu. DB shall hear and decide bid protests and shall develop and maintain bid protest
procedures for that purpose. Cirv shall be timely informed of all bid protests( prior to
resolution) and the outcome of said protests.

7. 1. 1. 6 Equal Opportunin Contractine/?' ondiscrimination. D/ B shall not discriminate on the basis of

race, ender_religion, national orioin, ethnicin, sesual orientation; age, or disability in the
solicitation. selection, hirine or treatment of subcontrac[ ors, endors, or suppliers. DB shall

provide equal opportunin for subcontractors to participate in subcontractine opportunities.

D/B understands and agees tha[ violation of this Subsection shall be considered a marerial

breach of this A eement and mav result in contract termination. debarment, or other sanctions.

The laneuaee of this Subsection shall be inserted in contracts benveen D1B and anv

subcontractors; vendors, or suppliers.

7. 1. 1 J Esecutine Contracts. DB shall be responsible for enterine in[ o subcon[ racts, in D/ B' s o n
name, with the bidder who in DB' s discretion and professional opinion best meets the

monetarv, time; and per(ormance requirement of the Project. D/ B shali be responsible for

ensurine that these contracts fulh•complyµ ith all applicable bcal, state and federal laws,
some but not all of• hich are listed below.

7. 1. 1. 8 Additive Altematives. DB shall require additive alternates for estended warranties in bid

packages for roofing and HVAC s stems.

7. 1. 2 A4eetings. DB shall conduct meetin s identified below:

7. 1. 2. 1 Preconstruction Meetine. D/ B shall conduct a preconstruction meetine with its officers, a ents

and employees and Cin. The purpose of this meeting is[ o discuss: ( i) the Ageemen[
conditions, ( ii) Scope of Work clarifications, and ( iii) City policies, inspec[ ion requirements,
and procedures.

7. 1. 2. 1. 1 Attendance. D/ B shall ensure that the preconstruction meetin is attended by DB' s
construction contractoe project manager, all D/ B' s major subcontractors, the City s
project mana er and all other persons necessary as detertnined by D/ B or Cih.
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7. 1. 2? Progess Meetings. DB shall conduct weekl} proaress meetinos with the City and appropriate
desim and construction members.

7. 12. 3 Contractor Meetings. D/ B shall conduct contractor meetines, as necessary, to provide
technical input.

7. 1? 3. 1 D/ B shall provide interpretation of technical specifications and drawings.

7. 12.4 Reschedulins. Pro ess Meetinos may be rescheduled if rescheduled meetine times are
convenient for all necessan parties, and DB has eiven no less than five() Calendar Days

prior written notice of the rescheduled meetins.

7. 1. 2. Minutes. D/ B shall tal: e correspondino meetine minutes and distribu[ e copies to all attendees.

7. 1. 2. 6 Reporting. DB shall monitor and report to the Cit on actual performance compared ro the
Project Schedule, provide updated As-Builts, and erify that the latest changes to the Project, if
anv. have been made.

7. 1. 3 Consrrucrion A9anagement. Durine conswction of the Project. DB shall perform and be responsible

for construction management supervision, and administration sen ices, includine, but not limited to,

trackine and reponins all expenses and all aspects of the construction and coordinatine all construction

means, methods; techniques, sequences and procedures to ensure the efficient and orderly sequence of
the construction of the Project.

Z 1. 3. 1 Resident Manaeement. DB shall provide resident manaeement and contract administration,

including specialists necessan for the functional, safe: on- budoet and omschedule completion
of the Project; s artingµ• ith the issuance of a Notice to Proceed, upon receipt of final
conswction dra vinos, from the City and estendine throuah issuance of Notice of Completion
and Acceptance. Cin staff will perform inspections to verify compliance with the plans,
specifications and contract documen[ s. The DB resident staff shall ensure conswc[ ion

compliance with applicable local, state, and federal codes: buildin and em•ironmental permit

requiremen[ s; construction mitieation documents and enforcement ofthe Con[ract Documents.

7. 13.2 Records Management. DB shall implement and maintain an intemal records manaeement and

documen[ control system as required to support project operations. The DB shall provide

records management and document control informa[ ion in a manner consistent with the Cih s

reporting system.

7. 1. 3. 3 Cash Flow. D/B shall develop a project- specific Plan for definine; trackine and reporting cash
flow activity requirements and submit such plan to the Cip for re• iew and approval prior to
implementation.

7. 1. 3. 4 Reporting. D/ B shall keep Cih informed of the progess and quality of the design and
construction ofthe Project.

7. I. iS Documents On- Site. D/ B shall maintain a complete and up- to-date set of Construction
Documents in the Projects field office at all times durine construction that reflect all chanees
and modifications.

7. 1. 3 Site Safero. Securirv, and Compliance. DB shall be responsible for site safen•, securin, and

compliante with all related laws and re ulations.

7. 1. 3. 1 Persons. D/ B shall be fully responsible for the safeh and securin of its officers, agents, and
employees, Cih` s officers. agents, and employees, and third panies authorized by D7B to
access[ he Projec[ site.

7. 1. 32 Environmental. DB shall administer and enforce the Em ironmental Mitieation Monirorine

and Reportine Plan for the Project, ifany. In addition, D/B shall report environmental issues[ o
the Ciry in a manner consistent• ith the Ciro' s reponins s} stem. D/ B shall be responsible for
the environmental consequences of the Project construction and shall comply vith all related
laws and regulations, includin[ he Clean Air Act of 1970, the Clean N'ater Act, Executive

Order number 11738, and the Stormwater Manaeement and Discharse Control Ordinance No.
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0- 17988 and an} and all Best Manaeement Practice euidelines and pollution elimination

requirements az ma be established by the Enforcement Official.

7. 1. 3. 3 Risk of Loss. DB is responsible for the Project, project site, materials, equipment, and all

other incidentals until the Project has been Accepted by the City and shall bear am costs or
expenses associated«• ith the loss thereof or damaee thereto, includin by thefi, fire, or other
casualties.

7. 1. 4 Public Rrght-of-H' m. All worly includine, ma[ erials testine, special testine, and surveyins to be
conducted in the Public rieht- of-wav shall be coordinated eith the Cin•.

7. 1. 4. 1 Dlaterials Testine. D/ B shall pa for and coordinate with City to have all material tests within
the Public right-o6u•a}• and any asphalt pa ino completed b City's laterial Testine
Laboratorv.

7. 1. 4? Surveyin. DB shall pay for and coordinate with Cin's Public Works Department all
sun e ine required within the Public right-of- ray.

7. 1. 4. 3 Follow all Laws, Rules, and Regulations. DB a ees to follow all Cin standards and

regulations while vorkine in the Public ri ht of wa, including but not limited to, utilizing
proper traffic control and ob[aining necessarv permits.

7. 1.   Tra c Control. D/ B shall address all traffic control requirements for[ he Project including, if
necessan, separate traffic control plans and/ or notes.

7. 1. 6 Abotement. DB shall develop a mutually ageed upon proeram to abate and minimize noise, dust, and
disruption to access for parking and services at all times for adjacent business entities; residences and
am endaneered animal species.

7. 1 J bispectionr. DJB shall coordina[ e any and all required inspections, including special inspections, in
such a manner that the progess of construction is not a( fected or impacted. The D/ B shall provide

surveyine, and other contracted services as required to complete project conswction inspection and

testing tasks. The Cih will provide inspection, special inspection, reinspection sen ices, and periodic
buildine inspections.

7. 1. 8 Permits. The Parties acknowledee that the construction work to be performed on the Project b} D/ B in

compliance rith this A eement is subject to the prior issuance of buildino, land development, and/ or

public improvement permiu paid for and obtained by DB. In the event that Cip•, or any other
govemmental agency, unreasonabh• refuses to issue the permit( s) necessary to authorize the work to be
performed or if the permit( s) are unreasonabl} canceled or suspended, then D/ B is relieved from its

oblieation to conswct those improvements covered by the denial of said permit( s). Cit}• shall, under
such circumstances, pa• D/ B the reasonable costs, not to exceed the amowts identified in this

Aoreement, for all work completed up to the date of denial of said permit( s). All plans, specifications
and impro emenu completed to the date of the deniaL suspension or canceltation of said permit( s)

shall become the propem of City upon DB' s receipt of payment in fvl I as described above.

7. 1. 9AAointenm ce. D1B shall ensure Project is maintained in a clean, neat, sanitan and safe condition free

from accumulation of raste marerials or rubbish. Until Acceptance of the Project, D/ B shall be

responsible for omeoing site maintenance, includin am erosion prevention measures. Prior to Final
Completion, DB shall cause to be removed from and about the Project all tools, construc[ ion

equipment, machinen, surplus materials. waste materials and rubbish and deli er the site to the Cin• in

a clean, neaL sanitary and safe condition.

7. 1. 91 N' aste Removal. Please be ad ised that Chula Vista Municipal Code 8? 4. 070 provides for an

eaclusi e franchise for the remo al and com eyance of all solid waste for hire( induding
rec} clables) wi[hin Cih limits. The e3clusi e franchise ageement covers any haulin activity
that requires[ he eenerator or theu aeent to pa} a fee for any service connected with removine
or conveying« aste. The Cin•'s franchise hauler is Allied( formerl} Pacific) Waste Services
and ma• be reached at( 619) 421- 9400.

7. 1. lORequest for Irformution(" RFI). Parties acl:nowledee that the RFI process is soleh for correspondence

benveen DB and i[ s asents; ho vever. DB shall submit copies of each RFI to City at the H•ithin
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ncenn- four( 24) hours of receipt. D/ B shall issue responses to RFIs. Unless DB specifically requests
a City response, City will not respond ro RF1s.

7. 1. 1 I I Revieic and Approval. DB shall provide timeh review and approve shop drawines, samples of
construction materia] s, product data, schedule submittals; and other submittals for compliance with the

Construction Documents. D/ B shall keep the Cin•advised of all such matters beine revieu ed and
approved by DB and forwazd copies of such documents to Cin for review.

7. 1. 12Rovolties and Orher Fees. DB shall pay royalties and license fees, if applicable. DB shall defend suits
or claims for infiingement of patent rights and shall defend and hold Cin and Cin' s aeents harmless

from loss on account thereof

7. 1. 13 Provide Ciry with a Detailed Conswction Schedule( DCS) on an approved softw•are within founeen
14) workine days after receiving Notice to Proceed with Phase III, provide updated versions of DCS

on a monthly basis, and provide immediate notice of any impact on critical path items.

ARTICLE VIII: SUBCONTRACTING

8. 1 Subcontrac[ in¢.

8. 1. 1 Design Sen ices. DB shall perform or ob[ ain the prior written consent of the Cin to subcontrac[ all

desien sen ices for the Project utilizing qualified, licensed and sufficiently eaperienced architects.
engineers and other professionals( herein jointly" Design Consultanu") as identified in Exhibi[ A DB
shall not be permitted m substitute an}• Desi Consul[ ant unless authorized b Cih•.

8. 12Constrvcrion Sen•icu. D/ B shall perform all construction on the Project utilizine subcontractors

appropriateh• licensed by the Califomia Contractors State License Boazd or other requ'ued aeency.

ARTICLE IX. PROJECT SCHEDULE

9. 1 Proiect Schedule. DfB shall perform and complete the Sen ices and Work under this Aoreement accordine to

the timeframes set fonh in the Project Schedule; anached hereto as Ezhibit" A", or a subsequently revised 
Project Schedule in such a manner that the GMP or Contract Time of[ he Project shall not be exceeded and that

is consistent with the Standard of Caze identified in Section 4. 1.

9. 1. 1 Project Schedule. D/ B has submitted; as pan of its proposal, a Project Schedule based on its estimate

of the time necessan to complete the Project.

9. 1. 2 D/B' s Obligotion. Subsequent to the effective date of this A2reement, DB shall pro ide, coordinate,

revise, and maintain the Project Schedule for all phues of the Project.

9. 1. 2. 1 i,..;..,..r. e n,,.' o,..     a ae:,... ...., e.. . t, a niQ ,., n .....,:..,   .. a.,. va o.,....
s

9. 1. 2? Durino Construction, DB shall submit an updated Project Schedule bi aeekly m the City and
shall include:

9. 122. 1 Forecast Da a with the intended plan for the remainder of the contract duration.

9. 1. 2?. 2 Actual Data with indications of• hen and how much Work and/or Sen ices«• as

performed(% complete).

9. 1. 22.3 Loeic chanees or other chanoes required to maintain the Project Schedule.

9. 1. 3 Demi! and Format. The Project Schedule shall be substantiall} similaz in detail and form to Exhibit C,

or it shall be in the form subsequently agreed to b} the Parties.

9. 1. 4 Submittal. Project Schedule shall be submitted ro City on a computer disk in software specificall}
aereed upon b} the Cin.

92 Proiect Completion. DB acl:nowledees tha[ all work on the Project under this A eement« ill be complete

and ready for its intended use by the Project Completion Date, July 30, 2015.
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93 Chanaes iu Proiect Schedule. Changes in Project Schedule, whether to loeic, definition, or relationship must
be approved b the Cih• in Titine as a Chanee Order pursuant to the manner identified in Article XII.

ARTICLE X. DELAY L\ PERFORMANCE

10. 1 Time of Essence. Time is of[ he essence for this Ageemen[ and each provision of this Agreement, includins

he Project Schedule, Start Date, and Project Completion Date contained herein, unless othenvise specified in

this Ageement. DB shall perform all Services and N' ork as e peditioush as is consistent with standard of

care identified in Section 4. 1.

102 Notification of Delav. If the DB anticipates or has reason to believe that the performance of Services and/or

ork under this A eement will be delaved. the D/ B shall immediatelv notifi the Cin. A uTitten notice of the

delay must be delivered to the City within five( 5) Calendar Days of the initial notification, unless the Cin
allows an additional period of time to ascertain more accurate data in support of the request. The written notice

shall include an ezplanation of the cause of the delay, a reasonable estimate of the length of the delay, and all
supportine data. The D/ B shall include a written statement that the time adjustment requested is[ he entire time

adjustment to which DB has reason to believe it is entitled as a result of the cause of the delay. An increase in
ticne for completion does not necessaril} mean that DB is entitled to an inerease in GMR If in the opinion of

he Cin•,the dela} affects a material pan of the Project the City may exercise its rights under Article XXVI of
this Ageement or any other remed available in la v or equity.

10. 3 Delav. If delaas in the performance of Services or Work required under this A eement are caused by
unforeseen events bevond the control of the Parties. such delav mav entitle the DB to a reasonable extension

of time or to additional compensation. Any such exrension of time must be approved in STitine by the Cirv.
The followine conditions ma justify such a delay: waz; chanoes in law or eovernment reeulation; labor
disputes; stril:es; fves, floods, adverse weather or other similar condition of the elements necessita[ ing
cessation of the D/ B' s work: inabilin• to obtain materials, equipment, or labor: required additional Professional

Sen ices; or other specific reasons a reed to behveen the Cin and the DB; pro ided, howevec that: ( i) this
provision shall not appl to, and the D/ B shall not be entitled to an eatension of time; additional costs, or

expenses foc a delay caused by the acts or omissions of the DB, its consultants, contractors, employees, or
other aoents; and( ii) a delay caused b• the inabilin to obtain materials, equipment, or labor shall not en[ itle
the DB to an estension of time unless the D/ B furnishes the Cin•, in a timely mannec documentarv proof
satisfactory to Cin of the D/ B' s inability to obtain materials, equipment, or labor.

03. 1 Coused bv Crrv.  If D/ B reasonablv believes that anv action. inaction. decision or direction bv Cin or

aoent for the Cit}• will likely result in the GD1P or Contract Time bein eaceeded or the Project being
completed late, DB rill notify City at Project Team meetina and in writing within five( 5) calendar
davs of discoverine such action, inaction, decision. or direction. Included in such notice will be an

estimate of the cost and time impact resultins from such action, inaction, decision or directioa DB

shall pro ide complete and accurate pricine within ten( 10) calendar days of said discovery.

10. 4 Cos[ s of Dela•/ Liquidated Damaees. Cirv and D/ B recoenize[ hat time is of the essence in this Affeement

and that Cin will suffer financial loss if the Project is not completed by the Substantial Completion Dare
identified in [ he Project Schedule or any eatensions subsequently appro ed. As the exact amount of financial
loss cannot be accuratel ( orecas[ ed. the Parties have used their best effons to establish an estimate of such

loss. In doino so, the Panies have examined all of the circumstances and factors associated • ith a delav and

have determined an amount that is fair and reasonable as liquidated damages. Cirv and D/ B aeree[ ha[ D/B

shall pay as liquidated dama es( but not as a penalrv) for each calendar da}' of delay beyond the time specified
for Substantial Completion of the Project, the followins amounts which D/ B expressh• a rees are" not

unreasonable under the circumstances" as defined in California Ci il Code y 1671( b): S 100 for each calendar
day. Liquidated Damaees shall not be assessed after the date on which Substantial Comple[ ion is achieved. In
lieu of payins damaees to the Cin, the Panies agee that Cih ma} choose to reduce the GD1P by the amount of
the liquidated damaees.

ARTICLE .l'I. PROJECT COSTS

I 1]  Estimated Cost. The Estimated Cost of Project; accordina ro the RFP is one million, seven hundred fifn-
ei ht thousand, nvo hundred fom- four dollars and n eh e cents( S 1, 7> 8, 244. 12). The Cit' s oblieation under
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this Ageement shall not exceed the Estimated Cost; howe ec once a GMP is determined and approved, the

GMP shall become the not to exceed amount of the Cit}•'s obli ation. GMP is subject to change punuant to

methods established in this Agreement.

11. 1. 1 Cosr Schedule. The estimated project cost has been allocated among each activity or portion of the
Project(' 9temized Cost( s)"). The Iremized Costs are included in E hibit'` A", anached. The cost

incurred b} the D/ B for a specific acti iro or ponion of the Project shall not exceed the associated

Itemized Cost.

112 Ci 1P.  At 90% complete construction documents, DB shall establish a GMP and submit such GMP to the

Cin for approval.

11?. l No o ExceedAmom t. The G 4P shall not e ceed one million, seven hundred fiftv-eieht thousand

nso hundred fom- four dollars and nvelve cents( S 1. 7 8, 244. 12). Any cos[ s incurred by DB in ezcess
of said GMP shall be the sole responsibilip• of the DB, unless a Change Order is approved b} the Cin
pursuant to Article XII of this Ageement.

11?. l. l lncluded Cos[ s. In calculating the GMP, DB shall include costs of the followine:

I 1. 2. 1. 1. 1 All Desi Consultants, including but not limited to architectur al; s[ ructural, ci il,
mechanical, electrical, communications, graphics and an consultants, landscape

architects, and acoustical, audio visual, lightins, and security consultants.

11. 2. 1. 11 Estimatino, value enoineerine and construction manaeement.

I 1. 2. 1. 1. 3 Construction supen ision and project manaeement personnel, including but not
limited to superintendents, Project manaeers, Projec[ secretaries, Project eneineers,

Project accountants, and all other D/B personnel where er located.

I 1?. LL4 All on- site and off-site equipment, supplies and facilities, includino but not limited

to, computers, estimatine, dictating, communication and accountine equipment,
office space, trailers, field equipment and stora e facilities.

I I?. L L4. 1 Option to Purchase. In no case shall the cumulative monthl} rental

charees to the Project for equipment and Small Tools used b} the DB

exceed 90% of the fair marke[ value of any one piece of equipment or
Small Tools. At Ciry' s option; the full price for equipment or Small
Tools ma} be paid, and City ma} take possession upon completion of
the l' ork.

112. 1. 1. 5 All Hard Construction Costs.

I 12. 1. 1. 6 D/B Contineencv Fund. which shall not e ceed 6% of Hard Construction Costs.

I 1. 2. 1. 1. 7 Reimbursable Costs.

I 12. 1. 1. 8 D/ B Fixed Fee for the complete design and construction of the entire Project as

specified in the 90% CD' s.

11. 2. 1. 1. 9 No more than 5240.334 for Desian Sen ices and General Conditions

10. 2. I. l. lOAll home- office and field overhead costs of am• type includine document control

and retention:

112. 1. 1. 1 lAll business license costs:

I 12. 1. 1. 12A11 profit D1B intends to eam under this Aereement.

112. 1. 1. liAll direct and incidental msts incurred b} DB, except for those specificall}

identified in the schedule of values.
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I 1. 2. 1. 2 Full Compensation. Unless othenvise expressly provided in this A eement, GMP shall be
the masimum amoun[ of compensa[ ion to due to D/ B for all permitted costs of am t} pe

incurred by DB in performing all services and oblieations under this Ageement.

11??  Itemisation. D/ B shall provide[ he City the Schedule of Values issued aith its" EC and'` GMP", and
such Schedule of Values shall incorporate all labor, materials, equipment contineency, indirect costs,
and fees for completing the w•ork. ^^ •°^;°^•:^^ ^°,°
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I 1? 3 Alrernate Bid lrems. DB shall prepare, w ith the cooperation of the City, alternate bid items ro assure
that the cost of the Project will not exceed the GMP.

1 1. 2. 4 ddjustments to GA1P Bosed on Approred Change Orders. GMP may be changed, increased or
decreased, based on Change Orders approved pursuant to Article Xll.

1 I? S Adjustmenrs Bosed on Other Cost/ nereoses. GMP may be increased due to: ( i) acts of God, ac[ s of any
oo emmental authorip, the elements, war, litieation; shortaees of material, labor strikes, inflation,
later commonly accepted or adopted higher standards and specifications of construction; concealed or
unkno« n conditions encountered in the completion of the Project or other cause bevond D/B' s

controL( ii) actual bids received being reater than estimated, or( iii) other fac[ on not[ he result of
unreasonable conduct b D/ B. The GMP mav be increased b the amount of such increases; hoµ•evec

if GMP as proposed to be increased shall exceed the Estimated Costs. such chan e to GMP shall be

subject to appro al by Ciry Council.

11. 3 Duri•to Advance Cos[ s. DB shall advance all costs for Project subject to Reimbursement in the manner
described in Anicle XV.

11. 4 Use of Proiect Con[ in encv. Project Contingency shall not be used without prior; written City appro al and
shall not be used for. (i) work required due to D/ B` s, its officers`, aeents` or employees' failure to perform

Work or Sen ices according to the terms of this Aereement, in compliance with the Constructioo Documents,
and/or Law; or( ii) uninsured losses resulting from the ne li ence of DB, its officers, aeents, or emplo} ees.

11 S No[ ification o( lncreased Cos[ s. If, at any time, the DB anticipates that the amount espended on the Projec[
vill e3ceed the Estimated Cost or the GMP. when established, the D/ B shall immediateh. no[ more than[ en

10) N' orking Da• s from becomin aware of the potential increase, notifi the Cin in« Titins. This wririen
notification shall include an itemized cost estimare and a list of recommended revisions that the D/ B believes

eill brine the Project cost to within the Estimated Cost or GMP. Followine the delivery of the Notice; DB
shall assist the Cip in reviewin the itemized cost breakdown and adjustina the Scope of Work and
establishing a revised Project, the cost of which will not esceed the Estimated Cost or GMP, once establish.

1 1 S. 1 CiN Ac iai. Following consultation wi[h the D/ B, the City ma} choose ro: ( i) approve an increase in
the amount authorized for the Project; ( ii) delineate a project, « hich may be constructed for the budeet
amount:( iii) an}' combination of( i) and( ii): or tertninate the Project subject to the tertnination      

provisions in Article XXVI.

ARTICLE XI1. PRODUCTS

12. 1 Submittals. Prior to the biddin process, D/ B shall submit for Cin approval a list of products intended for use

in the Project. Upon DB' s completion of plans and specifications, City will review and approve products
specified[ hereia DB shall provide Cip• a copy of each submittal for Ciry approval throughout the duration of
construction aithin nvenn•( 20) Calendar Days of D/ B' s receipt of submittal. Approval is eeneral approval oniy
and in no way relieves D%B o( i[ s sole responsibilities under this Aareement or an} and all la s, todes, pertnits
or re ulations.
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2. 2 Substimtions. DB shall submit all requests for product substimtions to Cih in writine within thim•(30)

Calendar Da• s after the date of award of the construction contract. After espiration of the thim( 30) Calendar

Days, City will allo+ substitution only when a product becomes una ailable due to no fault of DB`s
wntractor. City shalt revie v substitution requests within thim( 30) Calendar Days of submission of such
requests. D/B agrees that City requues Consultanrs input and as such D/ B shall coordinate a five() Worl:ins

Dav review bv its Consultant.

122. 1 Subsmntiote Requesc DB shall include with each substitution request complete data substantiating
that the proposed substitution conforms to requirements of the Contract Documents.

12?. 2 D/B Represenm iats. B submittine a substitution requesL D/ B is represen[ ine to City all of the
followine: ( i) DB has investieated proposed product and determined that in all respect the proposed

product meets or exceeds the specified producr.( ii) DB is providin the same warranty for Ihe
proposed product as was available for the specified product; ( iii) D/ B shall coordina[ e installation and

make any other necessan modifications which may be required for work to be complete in all respecu;
and( iv) DB shail w aive any claims for additional costs related to the substituted producL unless the
specified product is not commercially available.

12. 2. 3 Seporate li'ritten Request. Cin will not consider eiiher substitutions that are implied in the product

data submittal vithout a separate ritten request or substimtions that«• ill require substantial revision

of conswction contract documenrs.

12. 3 Samples.

12. 3. 1 Posrage. Sarnples shall be sent to D/B' s office, carriage prepaid.

12. 32 Re• iew. DB shall fumish to Ciry for review, prior to purchasing, fabricatine, appl• ing or installing,
2) t+ o samples( other than field samples) of each required material with the requved finish.

12. 32. 1 N' here applicable, all sarnples shall be 8" x 10" in size and shall be limited in thickness to a

minimum consistent with sample analysis. In lieu thereof. the actual full- size item shall be

submitted.

123. 22 DB shall assi a submittal number. DB shall include eith each submission a list of all

samples sent, a statement as to the usaoe of each sample and its loca[ ion in the Project; the   

name of the manufacturer. trade name st le. model. and am other necessan- identifi ine

information.

12. 3?. 3 All materials, finishes, and workmanship in the complete buildins shall be equal in every
respect to that of the re iewed sample.      

12. 3. 2. 4 Cin• will return one submitted sample upon completion o( Cih review.

12. 3.?. D/ B' s; or DB's aeent' s, field samples shall be prepared at the site. Affected finish work shall

not commence until DB or its aeents ha e been ei• en a written review of the field samples.

12. 3. 3 i\`ot a Release ojLiabilim. Cih s review of samples in no way relie es D/ B of D/ B' s responsibilin for
construction of Project in full compliance« ith all Contract Documems.

12. 4 Obsen e Testin. When appropriate, D/B shall vimess testine and revie v materials and equipment testine

results and provide comments regardine conformance with specification requirements.

ARTICLE %III. CHANGE ORDERS

13. 1 ' hen Required. Chanee Orders shall be required in the follo rin instances:

13. 1. 1 GA4P. Any adjustment in G 1P.

13. 12 Contract Time. Any adjustment in Contract Time of Completion Date.

13. 13 Use ojConliivgenc Fund. At any time D/ B seeks to use the Continsency Fund, irrespective of impact
on the G 1P or Con[ ract Time.

13. 1 A City Requests. The Cin directs DB to perforzn Additional Sen ices.
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13. 1 S Other. Any other instance for which this Ageement expresses that a Change Order shall be used.

3Z Process for Approval of Chan¢ e Orders. N' ithin five() Calendar Days of any event[ ha[ eives rise ro[ he
need for a Chanee Ordec the D/ B shall provide the City withµ Titten notice of the need for the same. The
Chanee Order must indicate whe[her the chanee w•ill affect, in any way, b}• increasing or decreasing, the GMP,
Project Schedule, or project qualin established durin the desian and submittal review process. In addition, it

shall be accompanied by a detailed and complete estimate of cost impact associated with the Change Order,
includine all appropriate direct and indirect costs and credits. All such costs and credits shall be accurately
cateeorized into DB Fized Pee, Reimbursable Costs or Hard Construction Costs. D/B shall also provide City
w ith a realistic estimate ofthe impac[, i( am, the Chanee Order will ha e on the Contract Time.

13. 2. 1 Project dlanoger Approraf. If the Chanee Order request does not resul[ in an increase in the Estimated

Cost, the Cin' s project manager shall either approve or reject the Change Order in writing within ten
10) Working Days of receiving DB`s written notice, provided DB has submitted complete

documentation substantiating the need for such Chanee Order. [ f City fails to respond to DB' s written
notice vithin the ten(] 0) WorF: ino Days, the Chanee Order request shall be deemed denied.

13??  CiN Counci! Approral. For Chanee Orders not subject to section 132. 1, Cin Council approval is

requved. The Cin Countil ma} either approve, reject or approve in part such Chanee Orders.

Council Approval shall not be subject to the ten( 10) N'orkine Day response[ ime provided for in
section li3.1.

13. 3 Yritten Approcal of Chanee Orders. D/ B shall not proceed on work requested under a Chanee Order,

absent ritten approval from the appropriate authorin. Any Services or Work, vhich require the appro al of a
Chan e Order, perfortn by DB prior to approval shall not be reimbursed.

13. 4 Failure to A¢ ree on Cost of Chanae Order or Time. In the event there is any disaereemen[ or dispu[ e
benveen the Parties as to whether the DB is entitled to a Chanae Order. the amount of the Chan¢ e Order or

an} increase in Contract Time requested throu h the Chanee Order, the dispu[ e shall be resolved b the

Director of Public Sen ices. If the detertnination of the Director of Public R'orks is challeneed. such challenee

shall be address in the manner identified in Section 29. U. DB shall not have the right to stop or delay in the
prosecution of any services or work, including services or ti ork that is the subject of the Change Order( if
directed by the City), pending the determination of the Director of Public Sen ices oc if applicable, final
resolutioq escept as provided b}• statu[ e. Instead, DB shall continue dili enth prosecutine all such services
and work.

13. 4 Full Compensation. Pa} nen[ to D/ B for Chanee Orders shall provide full compensation for all equipment,

materials, labor, field and home office overhead; mark-ups, and profit necessan• to complere the work. By
ezecutine a Chanee Ordec the D/B or D/ B' s representative acl:no eledaes that no additional compensation or

claims for items of work listed in the Chanee Order vill be allo ved.

li. Errors and Omissions. D/ B shall not be reimbursed for an} costs or expenses of a Change Order resultine

from a desian error or omission; DB' s neoli ence, or the neelisence of an}• of D/ B` s a ents or subaeents. D/ B

shall be reimbursed for am costs or expenses of a Chanee Order resul[ ing from a desion error or omission that
is the direct result of a Ciry request for such desien or omission. The City reserves the rieht ro seek
reimbursements for any funds used due to errors or omissions of the Design Consultants, DB' s neelieence, or
the ne ligence of any of DB' s agenu, or subcontractors.

li.6 Cih Refusal to Approve Chan2e Order. DB shall not have the rieht to terminate this Aereement for the

Cin s refusal to approve a Chan, e Order pursuant to Sections 12. 2. 1 or and 122. 3

ARTICLE XIV. EXTRA WORK

14. 1 Cih•Authoritv[ o Order Estra ibrk. City may a[ am time prior to Project Completion order Extra R' ork
on the Project. The sum of all Extra N'ork ordered shall not eaceed five percent( 5%) of the Estimated Cost at

the time of the Bid Award, without invalidatin this Aereement and rithout notice to any suren•.

13. 1. 1 Requests in [ i'riting. All requests for Extra N' ork shall be in iting, shall be treated as, and are
subject to the same requirements as Change Orders. DB shall not be responsible for failure to perform

Eztra Work, vhich was requested in a manner inconsistent rith this section.    
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14. 2 Bonds Required ( or Estra Worl:. D/ B' s and its agents' bonds, requued under Artide XXXIII, shall corer

any Extra Work provided that the Estra 1'ork is paid for by the Project Budeet

14. 3 Reimbursement for E[ ra Worl:. Work performed by DB as Extra Work is reimbursable in the same
manner described in Anicle XV. TM° o.,,: o..........:.... o..,....,.. a,._:.., a ., ..:..„ v ...: n .,. , ea a....,.      _

cc_.._., v,._. 

14A Markuo. D/ B will be paid a reasonable allowance for o erhead and profit for E tra Work. The allo vance

shall not ezceed fi e percent(%) of the approved costs for the Estra U'ork unless the D/B can demonstrate
that% is insufficient to cover overhead.

ARTICLE XV. CHANGED CONDITIONS

li.l Chaneed Condi[ ions. Chaneed Conditions shall be addressed under the Greenbook section 3- 4; ho« ever.

Parties ad:nowledee that even if Chaneed Conditions are found to be presenC the Project shalt not exceed the
GD1P ithout express City Council approval of an increase to the Project Bud et Absent such e3press
approval of additional funds, DB shall pro ide Cin with value engineerino and Parties vill retum Project ro
within the total Project mst.

AR"IICLEXVI. PAYD1ENTTERD1S

16. 1 Parmen[

16. 1. 1 Fvndsfor Pm mene D/ B shall only be entided to pa} ment for Services and l' ork performed
under this A eement from the funds appropriated for the Project.

16. 12 d4arrmum Pm menc D/ B shall be entitled to pa} ment in an amoun2 not ro e ceed the GD1P or

subseqcently approved increase in GMP. D/ B is not entitled to pa 7nent for unapproved expenses,
unapproved increases in costs, or other inereazes caused by D/ 6 neelieence, omissions, or failure to
seek approval for additional or increased costs.

16. I3 Applicarionfor Pmmenr. DB shall submit to City a certificate and application for payment
on or before the 5 da} of each calendar month(" Pa 7nent Application"). The Pa} nent Application

shall be based upon the percenta e ofcompletion ofthe Schedule of Values plus any Reimburseable
Costs, less an} pa} nents previously made b the City. incurred or advanced for the Project for which
DB was has not previousl} received pa} nent. The Payment Application must indude all relevant

documents in accordance with Section 1. 1. 6. Ifthe Cih determines that all relevant documenu have
not been submitted, Cit shall request that DB provide addirional documentation. DB shall provide

additional documentation within ten( 10) Working Days of request. Cin• is not oblisated to ma}:e
pa}' ment to DB until City has received all relevant documentation to support Reimbwsement Request.
After all appropriate cost documentation has been received and Cih approves the Pa} 7nent

Application; Cit}• shall make pa ment to D/ B of all uncontested charees within thim( 30) Calendar

Da s of receipt of a complete Pa ment Application.

16. 1. 3. 1 1' ithholdine. From each payment, five percent( 5%) will be deducted and retained by the
Cih, and the remainder will be paid in accordance with the terms and conditions o( this

A eemenC No pa} nent made to DB or its sureties will constitute a wai er of am rights the
Cin has under this A eement. This section is not intended to limit anv riehts the Cih mav

have under the Performance or Pavment Bond. In lieu of withholdine retention under this

Aereement, at the election oC D/ B, City will deposit retention amounts into escro v and/ or the
substitution of securities for money as provided in Califomia Public Contract Code Section
22300.

16. 1. 3? Pa}' rnent of VJithholdine. ' I he Cin• vill pay the DB for the amounts withheld[ hirh- five( 3)
Calendar Da• s from recordation of the Notice of Completion, pro iding that no Stop Notices
or Dlechanic' s Liens have been filed since the recordation of the Notice of Completion.

16. 13?. 1 N'here a Stop tQotice or Mechanic' s Lien has been filed follo ving the recordation of
the Notice of Completion, the amount in controvers• shall continue to be withheld

until a fully e ecuted release of Stop Notice or Mechanic' s Lien has been filed and
a confortned copy deli ered to the Cit.
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16. 13. 3 Contested Charges. In the event Cih contests any charees contained in[ he Paytnent
Applicatioq the dispute shall be resolved in the manner identified in Section 21. 6. D/ B shall

ot ha e the right to stop or delay in the prosecution or am Services of 1'ork, pendins the
determination of the Director of Public Services or, if applicable, final resolution. Instead

DIB shall continue to dilieendy prosecute all Work and Sen•ices. During the time of the
dispute, the City shall withhold the amount of the charee in question.

16. 1. 3. 4 Cutoff for Submission of Reimbursement Requests. DB shall submit all Reimbursement

Requests aithin si( 6) months of the date on which Final Completion occurs and City
accepts the Project. Am•Reimbursement Request submitted after the Cutoff Date shall not be

revie ed or included in Reimbursable Cost.

16. 1. 4  !' erifrcation ofReimbursement Request. DB shall suppl} documentation to support the

Reimbursement Request includin, but not limited co, proof that all mechanic liens have been released
copies of invoices received and copies of cancelled checks, substitute checks, or ima e replacement

documen[ s showino that pa 7nen[ has been made in connection with the Reimbursement Request in the
followine manner:

16. 146. 1 D/B shall submit nvo( 2) copies of a Reimbursement Request( co er lerier, invoice, and

documentation) to the City.

16. 1. 4. 2 Afrer review and approval, the City shall prepare a memonndum to the Financine
Department that the invoice is appropriare to pa}. The memorandum shall indicate any cosis
to be disallowed and the reason for the disallou ance.

16. 1.. 4?. 1 Prior to the appro al of the Reimbursement RequesL Cin•has the ri ht to verif}

hether or not the materials and work for which reimbursement is beins requested have

been installed and per(ormed as represented in the Reimbursement Request.

16. 2. 1 A'on- reimbursoble Cosrs. Except to the estent that Ciri expressh assumes the risk of loss under this
A eement, City shall exclude from the amounts pa} able to DB the fair value, as determined b} Cin, of propem
that is destroved, lost, stolen, or damaged renderino i[ undeliverable or unusable for City. In addition, D/ B is not
entitled to reimbursement for an}' cost or expenditure that has not been approved b}• the Cin• in the manner required

by this Ageement or the Cit• Charter and rules. regulations, or la rs promulsated there-under.

ARTICLE XVII. INSPECTION

17. 1 Inspection Team. The Project shall be inspected by a team composed of, at a minimum. the following: i.)
representatives of the Cin, ii.) representative from DB' s Desien Team, iii J the Construction 4anaeer, and
iv.Representative,( iii) D/ 6' s Consultant( s), and( e) the DB' s cons[ ruction superintendent [ Inspection Team]

17.2 Inspection Staees. The Project shall be inspected by the Inspection Team at minimum during the followina
stases: ( i) vhen required b} code, ( iiJ dail.

173 Access. Cin•, its consultants, subcontractors, independent testina laboratories as well as other eovernmental
aeencies H ith jurisdictional interests will have access at reasonable times for this observation, inspectin and

testine. DB shall pro ide them proper and safe conditions for such access and advise them of D{B' s safen

procedures and proorams so that the}• ma}• comph.

U.4 Additional Inspections. City will make, or have made, such inspections and res[ s; as the Cin• deems
necessan to see that the R' ork is being accomplished in accordance w•ith the requirements of the Construction.

U. No[ ice. DB shall eive City timely notice of readiness of the N' ork for all required on and ofT-site inspections;
tests, or approvals and shall cooperate with inspection and testing personnel to facilitate required inspections or
tests. DB shall give at leas[ 24 hours no[ ice for on- site inspection and five() days notice for off-site

inspection.

17. 6 Costs of Inspection. Unless othenvise specified, the cost of inspection and testing will be bome by the Cirv.
An} espenses associated with re- inspection shall be bome b• DB.

17J ConcealinQ i'ork. Prior to concealine• ork, DB shall obtain approval of work from the Ciry and as required
by all State Buildine Codes. Cin has the rioht to stop or suspend Work activities which will conceal or cover

20



up DB Work product H•hich is to be inspected or tested, or which will interfere rith the inspection or testine
acti ities. for a reasonable time and DB will have no riehi ro additional cost or time it mav incur as a result of

the\ l'ork stoppage.

17. 8 De(ective' ork. In[ he event such inspections or tests reveal non-compliance with the requiremen[ s of[ he

Construction Documents or defective work. the pro• isions and process of Artide XXI shall appl}.

17. 9 No[ a Naiver of Oblieations. Neither observations b} the City nor inspections, tests, or approvals by Cin or
others shall relie e D/ B from D/B` s oblieations to perform the R' ork in accordance with the Construction

Documents. This approval is general approval only and in no µ ay relieves D/B of its sole responsibilities under
this Aereement or any and all law s, codes, permits or reeulations.

XVIII. PROJECTCOMPLETION

18. 1 Notice[ o Citv. R' hen DJB de[ ermines that the Project is complete, DB shall notift the Ciq in wTitine of the
Projects stams vithin seven( 7) Calendar Da} s of the DB' s determination. The notice shall certifi to City tha[
the Project has been completed in accordance vith the Construction Documents, all applicable buildine codes

and reeulations, all pertnits, licenses, and certificates of inspection, use and occupancy. and ordinances relatine
to the Project.

18. 2 Valk-Throu2h Insuection. A preliminary Walk-Throueh Inspection shall be conducted by Cin w ithin ten
Q 0)\ Vorking Days following D/ B s notice to City of completion('` N' alk- Through Inspection"). The Walk-
Through Inspection will be conducted b}• the Inspection Team identified in Micle XVL Sec[ ion 16. 1.

18. 2. 1 Punch List. A Punch List, ifnecessary, shall be prepared by City durins the R'alk- Throueh Inspection.
The Punch List shall be presented to DB by the RE within three( 3) Working Days of the 11' alk-
I7vou h Inspection. D/ B shall correct the items listed on the Punch List within thim( 30) Calendaz

Days of receipt of the punch list and prior to the Final Inspection.

18. 2?  Foilure m/ dent fi l ems. As to am• items not included on the Punch List or later discovered, nothine
in this section is intended to limit D/ B` s oblieations under this A eement and Ci[ v will maintain all

remedies available under this Aereement and the law.

18. 3
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18. 4 Final tnsaection. Provided DB has corrected the Punch List items and notified the Cin of the correction

Notice of Correction'), the Final Inspection for the Project shall be scheduled and conducted vithin ninep:
E98j ten( 10) Calendar Days of the lotice of Correction.

XVIX. PROJECT ACCEPTANCE AND FINAL COD7PLETION

19. 1 Acceptance. Upon approval by the Inspection Team durino the Final Inspection that Project improvements are
complete and that work required on ihe Punch List has been finished, Ciq shall accept the Project

Acceptance"). Upon Acceptance. D/ B shall do all of the followine:

19. 1. 1 A'o rce ofCompletion. D/ B shall esewte and file a\' otice of Completion with the Counh Recorder of

San Dieeo Counn•and shall provide the RE with a conformed copy of the recorded Notice of
Completion.

19. 1?  Lien ond A4ateria! Releoses. DB shall cause all contractors and subcontractors to provide lien and

material releases as to the Project and provide copies of such lien and material releases to the City or,
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upon approval of City which shall no[ be unreasonabh• w ithheld, provide bonds in lieu of lien and
material releases in a form reasonabl} acceptable to Cin for all such work.

191 Final Completion. Final Comple[ ion of the Project shall be deemed to occur on the last date of the followine

events: ( i) recordation of the Notice of Completion« ith a conformed copy to CiR; ( ii) submission of all
documents required to be supplied by DB to City pursuant to this A eement, includine As-Buil[ Drawings,

arranties, and operatine and maintenance manuals; or issuance o( a final certificate of occupancy.

19?. 1 As-evilrs. Cin will evaluate the submined As-Builts for accuracy and completeness and may return
comments. D/ B shall meet with Cin until aIl issues are resolved. Upon issue resolution, in
accordance with dispured work procedures in Section 21. 6, DB shall submit a m}•lar set and three

3) final blueline sets of As-Builts stamped by the architecUeneineer of record as required bq law.

19. 2 No Pai er. D/ B' s oblieation to perform and complete the work in accordance with the Contrac[ Documents

shall be absolute. Neither recommendation of any proaress pa nent or accep[ ance of work, nor any payment
b Cin to D/ B under the Con[ ract Documents. nor am use or occupancv of the Project or any part thereof by
Cin, nor am act of acceptance b• Cin, nor any failure to do act nor any review of a shop dra ving or sample
submittal, will constitute an acceptance of work, hich is not in accordance wi[h the Contract Documents.

ARTICLE \ X. PROJECT DELIVERABLES

20. 1 Proiect Deliverables. Prior[ o Acceptance. DB shall deli er all of the follo«•in to the Cin in the forma[

required:

20. 1. 1 As-Burlts. DB shall provide As- Builts.

20. 1. 1. 1 As-Builts shall show by dimension accurate to vithin one( I) inch, the centerline of each run
of conduits and circuits, piping, ducts, and other similar items as determined b} City, both
concealed and visible. D/ B shall clearh identify the item by accurate note such as'` cast iron
dnin," eah anized water. etc. D/ B shall clearlv show, b• s• mbol or note. the vertical location

of the item ('"vnder slab", " in ceiline-`, ' èzposed", etc.), and make all iden[ ification

sufficiently descriptive that it may be related reliably to the specification. D/ B shall
thorouehh coordinate all chanees on the As- Builts makine adequate and proper entries on

each pa e of specifications and each sheet of drawin s and other documents where enm is

required to properl show the change.

20. L 1?  D/ B shall include all of the followine on the As- Builts:

20. I. 1. 2. 1 Depth of foundation in relation to finished first floor.

20. 1. 1. 2. 2Horizontal and vertical locations of undereround utilities and appur[enances,

vith references to permanent surface improvements

20. 1. 1?. 3Locations of intemal utilities and appunenances, with rePerences to• isible and

actessible feamres of the strucmre.

20. 1. 1. 2. 4Field chanees of dimensions and details.

20. 1. 1. 25Chanees authorized by approved proposal requests, construction Chanee Orders,
discussion with Cit} that resulted in any chanee/ de iation from Cin's pro am,
specifications; approved plans, equipment or materials.

20. 1. 1. 2. 6Details not issued with oriQinal Construction Draµ ines. designlbuild plans

deferred approvals, etc.

20. 1. 1. 2. 7Upon completion of work, obtain sienature of licensed sun eyor or civil eneineer

on the Project record set verifi ine layout information.

20. I. l. 2. 8Show locations of all utilities on- site with size, and n pe of pipe, if different than

specified, and invett eleva ions of pipe at major grade and ali nment chanees.

20. 1. 1. 2. 9The title" PROJECT RECORD" in 3/ 8" letters.
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20. 1. 1. 3 DB shall maintain a set of As-Builts at the Project site for reference. DB shall ensure that

chanees to the As-Builts are made within t venp•-four( 24) hours after obtaining infortnation.
Chanees shall be made with erasable colored pencil ( not uil: or indelible pencil), shall clearly
describe the chanse b} note( note in ink, colored pencil or rubber stamp) and by graphic line,
shall indicate the date of enm•, shall circle the area or areas affected a d, in the event of

ovedapping chanaes. use different colors for each chanae.

20. 1. 2 Operoria and Alointenance Alanuols. DB shall submit all Operation and Maintenance manuals

prepared in the follo vine manner:

20. 1. 2. 1 In triplicate. bound in 8'/ x 1 I inch( 216 x 279 mm) three- rine size binders with durable

plastic coven prior to Cin•'s Final Inspection.

20. 1. 2. 2 A separate volume for each system, includino but not limited to, mechanical, electrical,
plumbino, roofine, imgation, and any other system as determined by Cih, with a table of
contents and inde tabs in each olume as folloH•s:

20. 122. 1 Part 1: Dvecton, listine names, addresses, and telephone numbers of D/ B' s asents,

suppliers, manufacturers. and installers.

20. 1222Part Z: Operation and Maintenance Instructions, arranaed by specification division
or system. For each specification division or system, pro ide names, addresses

and telephone numbers of D/B' s agents, suppliers; manufacturers, and installers.

n addition, list the following: ( i) appropriate desi criteria; ( ii) list of
equipment; ( iii) pans list; ( iv) operating instructions;() maintenance instructions,

equipment:( i) maintenance instructions, finishes: ( vii) shop dra• in s and
product data: and( iii) warranties.

20? O' nership of Proiect Deliverables. Upon Final Completion or Termination, Project Deliverables shall

become the propem of the Cin. DB and Cin mumally agree that the Contract documents for the Project
shall not be used on any other work without the consent of each Pam•. Assemble and deliver to Cin upon
Final Completion all records, documents, warraniies. bonds, uarantees, maintenance/ service contracts, and

maintenance and operatino manuals

ARTICLE XXI. WARRANTIES

21. 1 Warranties Required. D/B shall pro ide and require its aeents to provide the wartanties listed below. This

warranry requirement is not intended to exclude, and shall not esclude, other implicit or explicit warranties or
euarantees required or implied by law.

21. 1. 1 A4oterials ond li orhmmrship. DB shall guarantee; and shall require iis aoenu to ouarantee, all work
on the Project aQainst defective workmanship and materials furnished by DB for a period of two( 2)
years from the date of Projecrs Final Completion. D/ B shall replace or repair am• such defective work

in a manner satisfacton to City, after notice to do so from City, and within the time specified in the
notice.

21. 1. 2 A'ew A4oterro(s ond Equipment D/ B shall warrant and guarantee; and shall require its aeents to

warrant and euarantee_ to Cin that all materials and equipment incorporated into the Project are ne•

unless otherwise specified.

21. 13 Design, Construction, and Other Dejects. D/ B shall warrant and euarantee, and shall require its aeents

to warrant and euarantee to Cih•that all work is in accordance with the Plans and Specifications and is

not defective in anv ca.• in desien. conswction or othen ise.

21. 2 Form and Con[ ent. Except manufacturers standard printed warranties. all varranties shall be on D/B' s and

DB' s agent` s, material suppliers, installers or manufacmrers own letterhead, addressed to City. All
earranties shall be submitted in the format specified in this section, modified u appro ed by Ciq to suit the

conditions pertainine to the « arranry.

Z 1. 3. 1 Durable Binder. Obtain warranties, executed in triplicate b}• DB. DB' s aeents, installers, and

manufac[ urers. Provide Table of Contents and usemble in binder« ith durable plastic cover.

23



21. 2. 2 Tab(e ofContents. All warranties shall be listed and hpeu rinen in the sequence of the Table of

Contents of the Project manual, with each item identified with the number and title of the speciGcation

section in which specified, and the name of product or work item.

21. 2. 3  / nder Tabs. Separate each • arrann with index tab sheeu ke} ed to the Table of Contents listin.

21. 2. 4 Detail. Provide full information. usin separate n pewritten sheets, as necessan. List DB' s aeents,

installer, and manufacturec µ ith name; address and telephone number of responsible principal.

21. 25  { i' orronrv Smrr Date. Escept for items put into use H ith D/ B' s permission with date mutuall}' a eed

upon in writine. lea e date of beoinnine of time of van az ty open until the date of Final Completion.

2]?. 6 Sig mmre and A'omri=ation. All varranties shall be sisned and notarized. Sienanues shall be required
from DB' s construction contractor and ehere appropriate; the responsible subcontractor.

213 7erm o( Warranties. Unless othenvise specified or provided by law, varranties shall estend for a term of
tµ o( 2) year(s) from the date of Final Completion.

20. 3.]  Plants, Trees, and Shrubs. Not withstandine abo e, all shrubs and gound cover shall have a ninety
90) Calendar Dayµ• arrann period and trees shall have a one( 1) year warrann• period. All plant
varranties shall commence from the date of Final Completion.

ARTICLE XXI1. DEFECTR' E WORK

22. 1 Correc[ ion, Remoral. or ReplacemenL If within the desi ated s arranty period, or such additional period as
ma be required by law or regulation, the Project is discovered to contain Defective N' ork, the D/ B shall
promptly and in accordance with the Cih' s Titten instructions and within the reasonable time limits stated
therein, either correct the Defective \' ork, or if it has been rejected by Cin, remove it from the site and replace
it with non- defective and conforming work.

22. 2 Cih•'s Rieh[ [ o CorrecL If circumstances warrant, includine but not limited to an emeroenc or DB s failure

to adhere to section 21. 1, City ma} correct, remove; or replace the Defective Work. In such circumstances,
D/B shall not recover costs associated with the Defective Work and shall reimburse the Cin• for all Cirv' s

costs, vhether direct or indirec[, associated with the correction or remo al and replacement.

22. 3 Non- Reimbursable Cos[ s. All costs incurred b} DB or D/ B s agents to remedy defects are non- reimbwsable
wsts. If the City has atready reimbursed the D/ B for the defective work, Cin is entided to an appropriate
decrease in Reimbursable Costs, to withhold a setoff aeainst he amount. or to make a claim aeainst D/ B' s

bond if DB has been paid in full.

22. 4 Es[ ension of Varranh•. \' hen Defective N' ork, or damaee therefrom. has been corrected, removed. or

replaced durin the H•arrann period, the nvo( 2) eaz, or relevant warrann period, will be ex[ ended for an

additional nvo( 2) ears from the date of the satisfacton• completion of the correction, removal, or replacement.

22. No Limi[ a[ ion on o[ her Remedies. Exercise of the remedies for defects pursuant to this Article shall not limit

the remedies Cin ma pursue under this Ageement or la v.

22. 6 Disputes. If D/ B and Cip are unable to reach ageement on disputed work, City may direct D/ B to proceed
vith the vork and compensate DB for undisputed amounts. Payment of disputed amoun[s shall be as later

determined b} the Director of Public Services. If this decision is consrested, the elaims procedure in 29. 17

shall be followed. D/ B shall maintain and keep all records relating ro disputed 5•ork for a period of three( 3)
vears in accordance with Anicle XXVII.

ARTICLE XI11. MAINTENANCE OF LA\` DSCAPING R IRRIGATION N'ORK

23. 1 Maintenance Period. If D/ B is required to install or maintain landscaping and/ or irrigation, D/ B shall provide
a maintenance period which shall beoin on the first day after all landscape and irriga[ ion work on the Project is
complete, checked, approved b} Ciry: and City has eiven; ritten approval to beein the maintenance period,
and shall continue thereafter for ninet}( 90) Calendar Da} s or until Project Acceptance. whichever is loneer.

23? D7ain[ enance Area. D/ B or D/ B' s Contractor shal] maintain all im olved areas of[ he Project.
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23. 3 Main[ enance Required. D/ B or DB's Contractor shall conduct reQular planting maintenance operations
immediately after each plant is planted. Plants shall be kept in a healthy, owing condition and in a visually
pleasina appearance by waterin; prunine, mowin2, rollina, trimmins, edeine, fertilizine, resta}: ine, pest and
disease controllin, spraping, weedine, cleaning up and an} other necessary operation of maintenance.
Landscape areas shall be kept Gee ofweeds, noaious' ass and all other undesired egetative goHKh and

debris. DB or D/B' s Contractor shall replace all plants found to be dead or in an impaired condition within

fourteen Q4) days. D1ain[ enance shall also include the follo« ine: ( i) Fillins and replantine of any low areas
H hich ma} cause siandinoµ• ater.( ii) Adjustine of sprinkler head height and+• aterine pattern:( iii) Fillin and
recompaction of eroded areas; ( iv) Weekly removal of vash, litter, clippines and foreign debris; () Inspectine

plants at least nvice per week; ( vi) Protectine all plantine areas against traffic or other potential causes of

damaee.

23. 4 Landscaoe and Irrioation Insoection. At the conclusion of the maintenance period, Cin shall inspect the

landscapin and vrieation to determine the acceptabilin of the work, includine maintenance. This inspection

shall be scheduled with two( 2) weeks notice, a minimum of ninen•( 90) Calendaz Days after the plant

maintenance period commencement, or when[ he DB or DB's contractor notifies the City that they are ready
for the fina] inspectioq whichever comes last. The Cin will notifi D/ B of all deficiencies revealed by the
inspection before acceptance.

23. Ex[ ension of Main[ enance Period. D/ B shall e tend completion of the maintenance period when, in Cin's
opinion. improper maintenance and/ or possible poor or unhealthy condition of planted material is evident at the
rermination of the scheduled maintenance period. DB shall be responsible for additional main[enance of the

vork until all of the work is completed and acceptable. Additional costs for failure to maintain landscapino
durine the Maintenance Period are no[ Reimbursable Costs.

23. 6 Replacement Planu found to be dead or not in a vi orous condition; or if root balls have been damaged,

within the installation, maintenance and guarantee periods, shall be replaced rithin fourteen( 14) Workino

Days of notification b} City. DB shall include, at DB's or DB's Contractor's expense; a timely written  
dia osis of plant health by a certified Arborist, should a dispute arise. Arborist' s report shall indicate reason
for lack of ieor, potential remedies, if any, and estimate of time requued to reeain vigor and specified size.

22. 6. 1 Some Kind and Si=e.  Plants used for replacement shall be same kind and size as specified and shall be

fumished, planted and fertilized as originall} specified. Cost of all repair work to existin

improvements damaged durino replacements shall be bome by DB and shall not be Reimbursable
Costs.   

ARTICLE XXIV. BONDS

24. 1 Pavment Bond. D/ B shall provide or require its Construction Contractor to provide City with a Payment
material and labor) Bond in favor of Cin for one hundred percent( 100%) of the Hard Construction Costs.

24. 2 Performance Bond. DB shall provide or require its Construction Contractor to provide Cirv with a Faithful

Performance Bond in favor of the Ciry for one hundred percent ( 100%) of the G 1P.

24. 3 Term. The Pa} nent Bond shall remain in full force and effect at least until the Project is accepted by the Ciry
and all claims for materials and labor are paid, for a minimum of fom- fi e( 45) Calendar Days after the filina

of the\' otice of Completion, except as othenrise provided b} la or reoulation. The Per(ormance Bond shall

remain in full force for thim( 30) Calendar Da• s followins the filins date of the No[ ice of Completion and

Acceptance, at which time it ill com•ert to a ten percent( 10%) w arranrv bond, which shall remain in place

until the end of all warranty periods set ( orth in this Aseement.

24.4 Certifica[ e of Aeencv. All bonds signed b} an aeent must be accompanied by a cenified copy of such aeenrs
authoritv to act

24. 5 Licensine and Ra[ in¢. The bonds shall be duly esecuted by responsible suren• companies admitted to do
business in the State of Califomia, licensed or authorized in the jurisdiction in vhich the project is located to

issue bonds for the limits required by this a reement, listed as approved by the United States Depanment of
Treuun Cucular 70, and whose undenrritine limitation is sufficieni to issue bonds in the amount required b}

this agreement and which also satisfi the requirements stared in Section 99. 660 of the Code of Civil
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Procedure, escept as provided othenvise by IaH s or reoulations, secured throuoh an authorized aeen[ with an
o ce in Califomia. and have a minimum AM Best rating of" A=`.

Zd. 6 Form. All bonds shall be in the form prescribed by Ciry Atromey.

24. 7 Insokenc or Bankruotc. If the swerv on am bond fumished b the Construction Convacror is declared

banl:rupt or becomes insolvent or its rioht to do business is terminated in any state where an} part of[ he
Project is located DB shall within seven( 7) Calendar Da}•s thereafrer substimte or require the substimtion of

another bond and surerv, acceptable to the Cih.

ARTICLE XXV. INDEMNITY & DUTY TO DEFEND

2. 1 Indemnih Defense and Hold Harmless- General ReauiremenL Except for liabiliq for Professional
Services covered under Section 24?, DB shall defend, indemnif, protect and hold harmless the Cip, its
elected and appointed officers and employees, from and against an} and all claims, demands, causes o( action,

wsts; expenses, liability, loss, damaee or injun, in law or equity, to propem or persons, including vrongful
death. in anv manner arisine out of or incident to anv allesed acts, omissions. neelieence. or rillful misconduct

of DB, its officials, officers, employees, agents, and contractors, arisina out of or in connection with the
performance of the Defined Services or this A reement. This indemnity provision does not include any
claims, damages, liabilirv, costs and expenses( including without limitations, attomeys fees) arising from the
sole neolieence or sole willfu] misconduct of the Cit}; its officers, employees. Also covered is liabiliq arisino
from, connected vith, caused by or claimed to be caused b the active or passive neelieent acts or omissions of
the City, its aeents, officers, or employees• hich ma} be in combination vith the active or passive neelieent
acts or omissions of the DB, its employees, a ents or o cers; or am th'ud pam.

25. 2 Professional Sen ices. For those professionals who are required to be licensed b} the state( e. e. archi[ ects,
landscape architects, sun eyors and eneineers)(" Design Professionals"), Desi Professionals shall defend,

indemnif} and hold the Cin; iu officials, officers, emplo} ees, volunteers, and aeents free and hartnless from

any and all claims, demands, causes of action, wsts, eapenses, liability, loss, damaee or injun, in law or
equity, to propem or persons, including rongful death, in any manner arisins out of;penainins to, or relating
to any neeligence, errors or omissions, recklessness, or willful misconduct of Design Professional, its officials,
officers, employees, agents, DBs, and contractors arisin out of or in connection rith the perfortnance of the

Design Professional' s Services. Also covered is liability arisine from, connected sith, caused by, or claimed to
be caused by the active or passive ne ligent acts or omissions of the Cin, its agents, officers, or employees
which may be in combination with the active or passive negligent acts or omissions of the Design Professional,
its emplo}' ees, aoents or officers; or am• third parq. The Desim Professional' s duty to indemnify, protect and
hold hazmless shall not include an claims or liabilities arisin from the sole neeligence or sole willful

misconduct of the City, its agenu, officers or emplo ees. This section in no wa alters, affects or modifies the
Design Professional' s obligation and duties under this Agreement.

2 3 Indemnification for Liens and S[ op No[ ices. The DB shall keep the Project and Propem Gee of any
mechanic` s liens and immediately secure the release of an}• stop notices. The DB shall defend, indemnify,
protect, and hold harmless, the Cin, its agents, o cers and employees from and against am• and all liabilin•,

claims, costs, and damaees, including but not limited ro; attorney fees; arisino from or attributable to a failure
to pay claimants. DB shall be responsible for payment of all persons entitled to assert liens and stop notices.

25. 4 Indemnifica[ ion for Hazardous D7aterials. D/ B aerees ro defend, indemnifv, and hold harmless. the Cin, its

a ents, officers and employees from and aeainst any and all costs, damaees, claims; and liabilities, including
reasonable attomey fees, foreseeable or unforeseeable, directh or indirecd}, arisine from or related to the
Hazardous Materials identified in the Phase 1 or Phase II Reports, if an}. conducted pursuant to Article V.

D/ B' s indemnin shall sur ive the close of escroµ. Seller expressly presen es its riehts aeainst other panies
and does not release, or waive its rights to contribution aeainst, any other pam.

25. 5 Costs of Defense and AN ard. Included in the obliga[ ions in Sec[ ions 24. 1 throueh 24.4, abo e, is[ he DB' s

obli ation to defend, at DB' s own cost espense and risk, an}• and all aforesaid suits, actions or other legal

proceedings of every kind that may be brou2ht or insti[uted aeainst the Cih. its duectors, officials; officers;
emplo ees, agents and/ or volunteers. DB shall pa}' and satisfi any judament, award or decree that may be
rendered against Ciri or i s dvectors; officials; oflicers, employees, aeents and/ or volunteers, for any and all
le al espense and cost incurred by each of them in connection therewith.
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25. 6 Insurance Proceeds. DB`s obligation to indemnif shall not be restricted to insurance proceeds, if an},

received by the Cin, its direcrors, officials, officers, employees, agents, and/ or volunteers.

25. 7 Enforcemen[ Costs. D/ B agrees ro pay am and all costs City incurs enforcine the indemnih and deCense
pro isions set forth in this Article XX] V.

2. 8 Sun iral. Consultanrs oblieations under this Anicle X?CI V shall sun ive the termination of this A eement.

ARTICLE XaVI. INSURANCE

26. 1 General. D/ B shall not begin work under this Agreement until it has: ( i) obtained and upon the Cin' s request
provided to the Cin, insurance cenificates reflectin e idence of all insurance required in section 2?: ( ii)

ob[ ained Cin approval of each company or companies; and( iii) confirmed that all policies contain the specific
provisions required by section 2. 4.

26? Tvpes of Insurance. At all times durins the term of this AereemenC DB shall maintain insurance coveraee as

follows:    

26. 2. 1 Cornmercial General Liabilin•. Contractor shall pro ide at its expense a polic or policies of

Commercial General Liabiliry[ CGL] Insurance written on an ISO Occurrence forzn CG 00 O1 07 98 or
an equivalent form providino toveraee at least as broad and which shall cover liabilit} arisins from
premises and operations, XCU( explosions; underaround, and collapse) independeni convactors,

products/completed operations, personal injurv and advertisins injun, bodih injun, properh• damaee.

and liabilin•assumed under an insured' s contract( includine the ton liabilih of another assumed in a

business contract). There shall be no endorsement or modification of the CGL Insurance limitine the

scope of coveraoe for either" insured vs. insured" claims or contracrual liabilit}. Contractor shall

maintain the same or equivalent CGL Insurance as described herein for at least ten( 10) years

follo ine substantial completion of the work. All costs of defense shall be outside the polic}' limits.

The Policy shall provide for coverage in amounts not less than nvo million dollars( S2, 000,000) per
occurrence for Bodily] njury, Personal Injun; or Propem Damaee. If Commercial General Liabiliq
Insurance or other form with a general aareeate limit shall appl} separately to[ his projecdlocation,
the eeneral aggeaate limit shall be tw ice the required occurrence limit.

26. 2. 2 Commercial Automobrle Liobilin. For all of D/ B' s automobiles used in conjunction sith the Project

includine o ned, hired and non- oH•ned automobiles. DB shall keep in full force and effect, a policy or
policies of Commercial Automobile Liabilin• Insurance vritten on an 1S0 form CA 00 O1 12 90 or a

later version of this form or equivalent form providine coverage at leazt as broad in the amount of one

million dollan( 51, 000,000) combined single limit per occurreoce, coverine bodil}• injun and propem
damaoe for owned, non- o vned and hired automobiles ['` Any Auto"]. All costs of defense shall be

outside the policp.

26.2.3drehi ects ond Engineers Professionol Liobilim. For all of DB' s emplo} ees rho are subject to this

A eemenL DB shall keep in full force and effect; or D/ B shall require that iu architecUeneineer(s) of record
keep in full force and effect errors and omissions insurance providine coverase for professional liabilih wiih a
combined sin le limit of one million dollan( S2, 000, 000) per claim and hvo miilion dollars( 52, 000, 000)

annual ae esate. DB shall ensure both that( i) this policy retroactive date is on or before the date of
commencement of the Project; and( ii) this policy has a reportine period of three( 3) ears after the date of
completion or termination of this A eement. D/ B agrees that for the time period defined abo e, there will be

no changes or endorsements to the policy that increases the Cin s exposure to loss.

262.4 Ercess Liobiliry. D/B shall pro ide Escess Liability Insurance affordin three million dollars
53, 000,000) [ Generall}' Check vith Risk) in escess of General Liabiliry and Employers Liability

limits afforded on priman policies. The coverage ill be subject to the same terms, conditions, and

exclusions found in the priman policies.

26?.   Contractors Po/lution Liabilim. I( the D/ B or its Contractors' VJork includes cleanup, remo al,
storaee, or othencise handlin of hazardous or to ic chemicals, materials, substances, or any other
pollutants, Contractor shall provide at their e pense Contractors Pollution Liability Insunnce
appropriate to cover such activities in an amount not less than 53, 000,000 Combined Sinele Limit per

occurrence/ ag e ate for bodih• injury, properrv dama e and remediation. 
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6. 2. 5. 1 Claims made policies« ill include a five( 5) year Extended Claims Disco erv Period

applicable to this Ageement, if reasonably available.

262. 2 The policy for this insurance shall include Contractual Liability coverage. Such policy shall
be endorsed to specificalh•provide for 1'ork performed under the A eement.

26? 5.3 The D/ B or its Contractors of an} tier shall fumish to the Cin a policy or Certificate of
Contractors Pollution Liability Insurance in which the Ciq, its elected and appointed
officers. emplo} ees, and aeents, and the DB are named as additional insureds. The polic} or

Certificate must plainl} designate the name of the Project, name of the Disposal - Site, and

the pertnits secured for its disposal. This Certificate must be furnished to the Cin•,

evidencing compliance with the outlined requirements, prior to the DB or Co tractor
be inning their Work on the Project. M} failure to furnish this polic} or Certificate of
Insurance shall not relieve the DB or Contractor from their oblieations under this Section.

26?. 6 Ha=ardour Tronsporters Po!lurion Liobilirv. If the DB' s or its contractors' N' od: includes

transportation of hazardous or tozic chemicals, materials, substances or any other pollutants the D/ B
or its Contractor of any tier shall provide, at their expense; Transponers Pollution LiabiliR• Insurance
in an amount not less[ han S3, 000, 000 Combined Single Limit per occurrence/ Aa eeate for bodily
injuq, propem damage and remediation.

26?. 6. 1 Claims Made policies will include a five(>) year Eatended Claims Discoven Period

applicable to this Ageement, if reasonably available.

26. 2. 6? Such policy shall be endorsed to specifically provide coveraee for N'ork performed under
this Agreement. The DB or its contracton of any tier shall fumish the Cin with a policy or
Certificate of Hazardous Transporters Pollution Liabilin Insurance in which the City, its
elected and appointed officers and emplo}•ees, and aeents, the DB, and any upper tiered
contractor are named additional insureds.

26?. 6. 3 The policy or Certificate must plainly desienate the name of the Project name of the
Disposal Site, and the permits secured for its disposal. This Cenificate must be fumished ro

the Cin, evidencine compliance with the outlined requirements; prior to the D1B or

Contracror beginnine their R' ork on the Project. Any failure to fumish this policy or
Cenificate of Insurance shall not relieve the D/ B or Contractor from theu oblieations under

this Section.

26. 2J  ! i' orker' s Compensat on. For all of DB's employees rho are subject[ o[ his Agreement and to the

extent required by the State of Califomia, DB shall keep in full force and effect; a Workers`
Compensation Insurance and Employers Liabilih lnsurance to protect D/ B asainst all claims under

applicable state workers' compensation laws. The Cin•, its elected ofFcials, and emplo} ees will no[ be

responsible for any claims in law or equin occasioned by the (ailure of the DB to comply with the
requiremenu of this section. That polic} shall provide at least the statutory minimums of one million
51, 000;000) for Bodily Injun b} Accident for each accident; one million dollars( 51, 000,000) ( or

Bodily injun•b Disease each employee, and a one million dollars( S 1, 000.000) for Bodily Injury by
Disease policy limit.

26. 2J. 1 Prior to the execution of the A eement b the City, the DB shall file the follo rine signed
cenification:

I am aware of the provisions of Section 3700 of the Labor Code K hich requires every
emplo}•er[ o be insured aeainst liabilin ( or worker' s compensation or to undenal: e self-

insurance; in accordance with the pro isions of that code, and I will comply with such
provisions before commencine the performance of the eork of the Contract."

26. 2. 8 Builder' s Risk To the extent commerciall}' a ailable, City shall provide a policy of'`all risk' Builders
Risk Insurance. Cih shall add its respective elected o( ficials, ofTicers, employees, aeents, and

representatives to the policy as loss pa} ees, to the extent such insurance is commerciall} available.
Co eraee will be pro ided for the Replacemem Cost o( Materials, Equipment and Fixtures destined to

become a permanent part of the structure, and coveraee will include Propem• in Transit and Propem•

in Offsite Storaee. Cia shall also add its construction contractor. and the construction contractor' s
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subcon[ ractors to the policp as additional named insureds or loss payees, to the eztent their interest
may appear. The limit for this policy shall be a minimum of S 1: 7 8, 244. 12( GMP dollar aznount to
reflect project soft and hazd costs). It shall be DB's responsibility to bear the expense of any
deduc[ ible. The Builders Risk coveraee shall e pire at the time such insured propem is occupied b}•

Cin, or a Notice of Completion is filed, whichever occurs first. Contractor and its Subcontractoa will

be soleh responsible for any loss or damage to their personal property, includins contractor' s tools and
equipment owned; used, leued or rented b} the Contractor or Subconh'ac[ or.

26. 3 Ratina Requiremen[ s. Eacept for State Compensation Insurance Fund, all insurance required by eapress
provision of this Ageement shall be carried only by responsible insurance companies that have been given at
least an•' A" or•• A-" and" V" ratine bv AM BEST. that are authorized bv the Califomia lnsurance

Commissioner ro do business in the State of California, and that have been appro ed by the Cin.

25. 3. 1 A'on-Admitted Carriers. The Cin will accept insurance provided b} non- admitted, " surplus lines

carriers onh if the carrier is authorized to do business in the State of Califomia and is included on the

List of Elisible Surplus Lines Insurers [ LESLI lis[] wi[h a curren[ AD9 BEST ratine of no less than

A: X.      

26. 4 Endorsemen[ s Required. Each policy required under Article XXV, section 2 2 of this Ageement shall
expressl} provide, and an endorsement shall be submitted to the City, that:

26. 4. 1 Additional lnsuredr. Ercept as to Architects and/ or Engineers professional liabilin insurance and

orkers Compensation, the City of Chula V ista and its respective elected officials, officers,
emplo ees, aeents; and representati es shall be named as additional insweds.

26. 4. 1. 1 Commercial General Liabilit}. The policy or policies must be endorsed to include as an
Additional Insured the Cit• of Chula Vista and iu respective elected officials, officers.

emplo}•ees, aeents, and representatives. Liabili[ y Additional Insured Endorsement must be
provided on ISO form CG Z010 Q]/ S) or equivalent, specifically, coverzee afforded Cih
must be Primary and must not exclude Completed Operations. The coveraee for Projects for
vhich the Engineer' s Estima[ e is one million dollars( 51; 000;000) or more shall include

liabilin arisine out of: (i) Ongoin operations performed D/ B or on DB' s behalf ( ii) D/ B' s
products,( iii) DB`s vork, includin but not limited to completed operations performed by
DB or on DB' s behalf, or( iv) premises o vned, leased, controlled, or used by DB; the
coveraee for Projects for which[ he Eneineers Es[ imate is less than one million dollars

S I, 000. 000) shall include liabilin arising out oF. ( i) Onaoine operations performed by D/ B
or on D/ 6' s behalf.( ii) DB' s products, work, includine but not limited to completed

operations performed b} DB or on D/ B' s behalf. or( iii) premises o ned, leased, controlled,

or used b} you; Except that in connection with, collateral to, or affectine any construction
contract to vhich the provisions of subdi ision( b) of Section 2782 of the Califomia Civil

Code apply, these endorsements shall not provide any duty of indemnity coveraee for the
active neelieence of the Cin•of Chula\' is[ a and its respective elected officials, officers,

employees, aaents, and representatives in any case rhere an a eement to indemnifi the City
of Chula V ista and its respective elected offitials; o cers; employees, aeents, and

representatives would be in alid under subdivision ( b) of Section 278Z of the Califomia

Civil Code. In any case where a claim or loss encompasses the negli ence of the Insured and
the acti e neelieence of the Cih of Cip•of Chula V ista and its respecti e elected officials,
officers; employees, asents, and representatives that is not covered because of Califomia

Insurance Code Section 11 80. 04, the insurer's obligation to the City of San Chula Vista and
its respective elected officials, officers, employees, a ents, and representatives shall be

limited ro oblieations permitted by Califomia lnsurance Code Section 1 li80.04.

26.4. 1. 2 Commercial Automobile Liabiliry Insurance.  Unless the policy or policies of Commercial
Auto Liability Insurance aze written on an ISO form CA 00 01 12 90 or a later ersion of this
form or equivalent form providing coverage at least as broad, the policy or policies must be
endorsed to include as an Additional Insured the City of Chula Vista and its respective elected
officials. officers, emplo ees, aeents, and representatives, with respect to liabilin arising out
of automobiles o vned, leased, hired or borrowed b} or on behalf of the Contractor. E cept

that in connection vith. collareral to, or affecting am• construction contract to which the

29



1

provisions of subdivision( b) of Section 2782 of the Califomia Civil Code appl•, this

endorsement shall not provide any duty of indemnity coverage for[ he ac[ ive neeli ence of the
Cih of Chula Vista and its respecti e elected officials, officers, employees, agents, and

representatives in any case where an ageement to indemnifi the Cip of Chula Vista and its
respective elected officials, officers, employees, agents, and representatives would be im alid

under subdivision( b) of Section 2782 of the Califomia Civil Code. In am case where a daim

or loss encompasses the neJieence of the Insured and[ he ac[ ive neeligence of the Cin•of

Chula Vista and its respective elected officials, officers. emplo}'ees, aaents, and

representatives that is not covered because of California lnsurance Code Section 11 80.04,

the insurer's obli ation to the Cit of Chula Vista and iu respective elected oflicials, officers,

employees, aeents, and representatives shall be limited to oblieations permitted by Califomia
Insurance Code Section I 1 80. 04.       

26. 42 Priman and Non-Contributon. The policies are priman and non- contributine to any insurance or
self-inswance that ma} be carried by the City of Chula Vista iu elected oflicials, officers, employees,
agents. and representatives i•ith respect to operations, including the comple[ ed opentions if
appropria[ e, of the Named Insured. M} insurance maintained b} the CiR of Chula Vista and its

elected officials, officers; emplo} ees, agents, and representatives shall be in excess of DB' s insurance

and shall not contribute to it.

26.4. i  f' aii•er ojSubrogonon. Consultan[' s insurer w ill provide a N'aiver of Subrooation in favor of the Cin

for each requ'ved policy providine coveraee for the term required by this Ageement.

26. 4. 4 Project General Aggregate Limrr. The CGL policy or policies must be endorsed to provide a
Designated Construction Project General Ao eeate Limit that vill apph only to[ he Work performed
under[ his Agreement. Claims payments not arisine (rom the Work shall no[ reduce the Designated

Construction Projec[ General Aa eeate LimiL The Designa[ ed Construction Project General
Aggregare Limit shall be in addition to the a greoate limit proaided for the products- completed

operations hazard.

26A.  Ii' ritten r'otrce. E3cept as provided for under Califomia law, the policies cannot be canceled, non-

renewed or materially chan ed except after thim( 30) Calendar Days prior 5 itten notice by DB to
the City by certified mail, as reflected in an endorsement µ hich shall be submined to the Cin, e3cept
for non-payment of premium. in« hich case ten( 10) Calendar Days notice shall be provided.

26.4. 1 The words`' ill endeavor" and" but failure to mail such notice shall impose no oblieation or

liability of any kind upon the compan}, its aeents, or representatives" shall be deleted from
all certificates.

26.4. 6 Additiono! hzsurance. D/ B ma}• obtain additional insurance not required by this Ageement.

26.4. 7 Prior to Stortrng If'ork. Before performins any work, D/ B shall provide the Cin with all Certificates
of Insurance accompanied by all endorsemenu.

26. 5 Subcontrac[ ors. All co erages for subcontractors or subconsultan[ s shall be subject to all of the requirements

stated hereia Subcontractors and Subconsultants shall be protected asainst risk of bss b maintainine
insurance in[ he cateaories and at the limits requved herein. Subcontrattors and Subconsultants shall name

City and D/ B as additional insureds under its policies.

26. 6 Oblieation [ o Provide Documents. The D/ B shall provide copies of documents includine but not limited to

cenifica[es of insurance and endorsements. and shall fumish renewal documentation prior to expiration of

insurance. Each required document shall be siened bq the insurer or a person authorized b the insurer to bind
coverage on its behalf. The Cih• resen es the right to require complete; certified copies of all insurance policies

required herein.

26.6. 1 Cooperoriai. The D/ B and its Contractors shall cooperate fulh• with and provide any information or
records requested b} the City or reoarding all aspects of the insurance and projec[; includine but not
limi[ed ro claims, audit, pa oll, insurance records and safety. Delays in reportins information to the
Ciq ma result in delays in pro ess payments to the D/ B.
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26. 7 Deductibles/ Self Insured Retentions. All deductibles and self-insurance retentions on any polic}' shall be the
responsibility of DB. Deductibles and self-insurance retentions shall be disclosed to and approved by the City
at the time the evidence of insurance is pro ided. At the option of the Cin•,either. the insurer shall reduce or

elimina[ e such deductibles or self-insured retentions as respects the Cirv, its officers, officials, employees and

volunteers; or the DB shall provide a financial euarantee satisfactoq• to the City euaranteeing payment of
losses and related im estiaations, claim administration and defense expenses.

26. 8 Policv Chanees. D/ B shall not modifi any polic} or endorsement thereto which increases the Cin's exposure
to toss for the duration of this A eement.

26.9 Resen ation of Ri2hts. The Cirv resen•es the rieht. from time to time. to revie• the Contnctors insurance

coverage, limiu, deductible and self-insured retentions to determine if they are acceptable to the Cih. The Cin•
will reimburse the Contractor for the cost of the additional premium for any co erage requested by the Cin• in
excess of that required bp this A eement without o erhead, profit, or am other markup.

26. 10 Not a Limitation of Other Oblisa[ ions. lnsurance provisions under this section shall not be construed[ o

limit the DB' s oblieations under this A eemenC includine Indemnin.

26. 1 I Material Breach. Failure to maintain, renew, or provide evidence of rene ral durine the term of this

A eement ma• be treated bv the Cih• as a material breach of contract.

ARTICLE VIL TER IIINATION/SUSPENSION OF WORK

27. 1 Suspension of Work for Archaeoloeical and/or Paleontoloaical Disco• eries. If a discoven is made of an

archaeological or paleontolo ical interest, DB shall immediately cease operations in the area of the discovery
and shall not continue until ordered b City. When resumed, operations within the area of the discoverv shali
be as directed bv Citv.

27. 1. 1 Discoveries hich may be encountered may include, but are not be limited to, dwelline sites, stone
implements or other artifacu, animal bones, human bones, fossils or any item rith cul[ ural
sisni( icance.

27. 11 D/ 6 shall be entitled to an extension of time and compensation in accordance with the provisions of

this Agreement.

27. 2 Termination of Aereement bv Cih for Cause. If. tivoush am cause, D/ B shall ( ail to fulfill in a[ imelv and

proper manner DB`s oblisations under this Ageement, or if D/ B shall violate any of the covenants;
conditions, ageements or stipulations of this Ageement, City shall have the ri2ht to terminate this A eemen[
b} eiving Titten no[ ice to DB of such termination and specifi in the effective date thereof a[ least five()
Calendar Davs before the effective date of such termination.

273 Termination or Susoension for Com enience bv Citv. City may terminate or suspend this Agreement at any
time and for any reason; by Qivin specific vritten notice ro D/ B o( such[ ermina[ ion or suspension and
specih ing the effecti e date thereof, at least seven( 7) Calendar Days before the effective date of such
suspension or termination. In the event of an emereenc}, advance notice shall not be required under this

provision.

27. 4 Termination of Aareemen[ bv D/ B. DB may terminate the Agreement upon ten( 10) da}•s written notice to
Cin. whenever either of the follo t ine occur:

27.4. 1 Project Surpension. If the Project has been suspended under the provisions of Section 26. 1 or 26.3, for

more than ninety( 90) consecutive da}•s throueh no faul[ or neglieence of D/ B, and notice to resume
Work or to terminate the A eement has not been received from Cin within this time period; or,

27.4. 2 For(ure o Pm Ammmts Due andA'ot in Dispvte. If City fails to pay D/ B an} monies due and not in
dispute in accordance with the terms of this Ageement within ninety( 90) Calendar Days, plus the ten

10) Calendaz Days afforded the City to remedy the failure, after presentation to Ciri by D/ B of a
request therefore.

27. D/ B Ac[ ion Required. Upon receipt of the i' otice of Tertnination. DB shall take am and all action that ma•

be necessan•, or that the Cin Manaeer may direct for the protection and preservation of the propem related to
this A reement that is in the possession of D/ B and in H•hich Cih has or ma}• acquire an interest.
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27.6 Possession, Oe'nership, and Control o( Documents. In the event that this Ageement is terminated in

accordance H•ith Sections 262 through 26. 4, all £mished or unfinished documents, data, studies, drawin s,

maps, plans, specifications; reports and other materials prepared b DB, or any of its a ents, Design
Consultants or Subcontractors, shall, at the option of the Cin, become the sole and exclusive property of the
Cin'-

27. 7 Cit Rioh[ to Comolete Proiec[. In the event that the A eement is terminated pursuant to this Anicle X7iVI,

Cih map take possession of the Project and ma comple[ e[ he Project b whate er method or means Cin ma
select.

27J. 1 6rcess Cosrs. In the e ent that the costs to complete the Project exceed the balance of funds; which

had the Project been completed in accordance vith this Aereement would have been due, the D/ B shall

be liable (or and pay such ezcess costs to the Cin.

27. 8 Pa• ment [ o DB Due[ o Termina[ ion. Upon termination, DB shall be entitled [ o recei ejust and equitable

compensation for satisfacton N+ork complered. In no event shall such amount exceed the total dollar amount

authorized by Ciry, reduced b} the amount of pa} ments previously made and any deductions permitted herein.
The fair and reasonable amount shall be determined in eood faith by Cin•considerin the follo cine:

27. 8. 1 The price for completed sen ices accepted, includino an} retention. by Cin not pre ioush paid.

27. 8. 2 The costs incurred in the performance of the Project termina[ ed, includine initial costs and preparaton•

expense allocable thereto. These costs are onh for\ Vork completed and accepted by the Cih based on
an audit of all Contractors' bills of materials and the timecards for Work actually performed.

27. 8. 3 A ponion o( the DB Fixed Fee( overhead and profit) based on the percentaee of l'ork completed on

the Project; hoa•ever, if DB would have sustained a loss on the entire A eement had it been

completed, Cih shall allo« no profit under this section and shall reduce the amount pa}•able to reFlect
the indicated rate of loss.

27. 8.4 D/ B and Desien Subcontractor sen ices throueh the date of tertnination based on actual time spent as

documented on timecards. Expenses shall be paid based on invoice and receip[ s provided by DB.

27. 8.  Any amounts for Work or Services a eed to by the Cin Manaser and D/ B. but without duplication of
am amounts a eed[ o above.

27. 8. 6 Reasonable demobilization costs. to the effective date of such termination.

27. 8. 7 If[ermination occurs durine Phase I. 11, or IIL DB shall onl be entided to the Fees for Phases 1. II. or
111; associated therewith, or the respective portion thereof.

27. 9 Lost Profits. Under no circumstances eill D/ B be entitled to an}' consideration for lost profit or lost

opportunin costs.

27. 1 ODeductions. The amount due D/ B shall be reduced by amounts including the followine:

26. 10. 1 Am claim that Cit has asainst D/ B under this Asreement.

26. 10. 2 The aereed price for, or the proceeds of sale oC materials, supplies, or other things acquired by DB or
sold under the provisions of this clause and not recovered by or credited to City.

27. 10. 3 Damaees caused b DB`s breach, includin Excess Costs pursuant to Section 26J. 1.

27. 10. 4 Propem Destroyed. Lost, Stolen or Damaged. Escept to the e tent that City e pressly assumed the,
risk of loss, the City Manaeer shall exclude from the amounts payable ro D/ B, the fair• alue. as
determined by the City Manager, of propen.• that is destroyed, IosL s[ olen, or dama ed so as to
become undeliverable to Cin.

27. 11 Dispu[ es. lf D1B does not a ee that the amount determined bv the Cin Manaeer is fair and reasonable. DB

shall within thim( 30) Calendaz Da} s of receipt of pa} nent, shall eives notice of such disaereement to Cin•.

The dispute shall be resol ed in the manner pro ide for in Section 21. 6.

27. 12 Yaiver of Claims. In the event oftermination under this Anide XXVI, failure of D/ B to dispute amounts

paid in the manner and within the timefrzme provided in Section 26. 1 1 shall act as a waiver of am and all
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claims for dama es or compensation arisine under this A reement Por an} and all Work and Services

performed under this Aaeement up to the effective date of Notice of Termination. DB hereby e3pressh•
acF:no eledges and a ees that such claims shall be waived as herein provided.

27. 13Ri2hts of Cih• Presen•ed. In the event that the Agreement has been terminated, the termination shall not

affect an}• rights or remedies of Cin aoainst D/ B then existins or which ma} thereafter accrue. Any retention
or payment of moneys due D/ B b Cin will not release D/B from liability. It is ageed that termination
hereafter. vill not in any a} releue, waiver, or abridge an} riehts the Cin has aoainst D/B' s performance
bond surerv.

ARTICLE XVII1. RECORDS AND AUDITS

28. 1 Record S stem— Reimburseable Costs. D/ B shall develop and maintain an accurate s}• stem for trackine all
Reimbursable Costs. Utilizing this system, D/ B shall include with each month payment application an
itemization of all such Reunbursable Costs actually incurred by D/ B, durins the previous month. If requested
by the Cin; DB shall provide all bacF.vp documentation supportine such Reimbursable Cos[s.

28. 2 Record S• s[ em— Hard Construction Cos[ s. D/ 6 shall develop and main[ain an accurate spstem for trackine
all Hard Construction Costs it incurs on the Project. Utilizine[ his sys[ em, D/ B shall include with each

mon[hh application for pa}' rnent an itemization of all Hard Construction Costs actuall}' incurred b}• DB durine
the pre ious month.

28. 3 Retention of Records. DB. contracton, and subcontractors shall maintain data and records related ro this

Agreement for a period of not less than three( 3) years followin receipt of final pa}2nent under this Agreement

or three( 3) years followins final settlement associared with the termination of this A eement pursuant to

Anicle XXVI. above.

28. 2 Audit of Records. At am• time durine normal business hours, durin the term of the contract plus and record

retention period and as often as the Ciry deems necessan•, D/ B and an} or all Contractors or subcontractors
shall make available to the Cin for examination at reasonable locations within the Cin/ Counry of San Dieoo
all of the data and records vith respect to all matters covered b}[ his Aereement. D/ B and all contractors or

subcontractors• ill permit the Cin to make audits of all im oices, materials, pa} olls, records of personnel, and

other data and media relatine to all matters covered b[ his Aereement. If records are not made available within

the City/Counh of San Dieeo, then DB shall pay all the Cin' s travel related cosu to audit the records
associated with this A eement at the location H here the records are maintained. Such costs will no[ be

Reimbursable Costs.

28. 2. 1 Costs.  D/ B and DB' s aoents shall allow Cirv to audit and esamine books. records. documents, and anv

and all evidence and accountine procedures and prac[ ices that Cin determines are necessap to
disco er and verifi aIl costs of whate er nature, which are claimed to have been incurred, anticipated
ro be incurred, or for ahich a claim for addi[ ional compensation or for Eatra N' ork have been

submitted under this Aereement.

ARTICLE XaIX. NOTICES

29. 1 Yritina. Any demand upon or notice required or permitted to be oiven by one Pam to the other Parh shall be
in 5 riting.

29? E( fective Date. Except in relation to Chanee Orders as provided for in section 28. 4 or as otheru ise provided

b la v, any demand upon or notice required or permitted to be given by one Pam to the other Pam•shall be
efTecti• e: ( i) on personal deliven, ( ii) on the second business day after mailine b} cenified or reeistered U. S.
Mail, retum receipt requested, ( iii) on the succeedin2 business day after mailins by Espress D1ail or after
deposit with a pri ate deli ery service of eeneral use( e.g., Federal Express) postaee or fee prepaid as
appropriate, or( i) upon successful transmission of facsimile.

29.3 Recipien[ s. Escept in relation to Chanse Orders, all demands or notices requved or permitted to be eieen

shall be sent to all of the following:

29. 3J Cih•'s Project Dlanaser
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29.4 Recipients o( Change Orders.

29. 4. i R' est Coast General' s Project Manaeer

29. Chanae o( Address( es). Notice of chanee of address shall be eiven in the manner set forth in this Article.

ARTICLE XhX. MISCELLANEOUS PROVISIONS

30. 1 Headinas. All article headings are for convenience only and shall not affect the interpre[ation of this
Ageement.

30. 2 Gender& Number. Whenever the con[ext requires, the use herein of( i) the neu[ er gender includes[ he
masculine and the feminine genders and( ii) the sinaular number includes the plural number.

303 Re@rence to Para2raphs. Each reference in[ his Ageement to a section refers; unless othenvise stated, to a

section in this Ageement.

30. 4 Incorporation of Recitals. All recitals herein are incorporated into this Aareement and are made a pan
hereof.

30.   Co enants and Conditions. All provisions of[ his Ageement espressed as either covenants or conditions on
the pan of the Cin or the Consultant, shall be deemed to be both covenants and conditions.

30. 6 Tn[ eara[ ion. This Ageement and[ he E hibi[ s and references incorporated into this Ageemen[ fully e press
all understandines of the Parties concemine the matters covered in this Ageement. i o change, alteration, or
modification of the terms or conditions of this A eement, and no verbal understandino of the Parties, their

officers, agents, or employees shall be valid unless made in the form of a« ritten chanee aereed ro in µ ritin

b} both Parties or an amendment to this Ageement agreed ro b}' both Parties. All prior ne otiations and    

aereements are mereed inro this Ageemen[.

30. 7 Severabilih•. The unenforceabilih, invalidin, or illeealirv of any provision of this Ageement shall not
render any any other provision of this Agreement unenforceable, inealid, or illegal.

30.8 Drafting Ambiauities. The Panies a ee that the are a vare that they have the righ[[ o be advised by
counsel with respect to the neeotiations, terms and conditions of this A eement, and the decision of whether

or not to seek advice of counsel with respect to this Ageement is a decision which is the sole responsibilin
of each Pam. This Agreement shall not be construed in favor of or aeainst either Pam• by reazon of the
ex[ ent to which each Party participated in the drafrins of the A eement.

30. 9 Contlicts Be[ ween Terms. If an apparent conflict or inconsistenc• exists be[ween the main body of this
Ageement and the Exhibits, the main body of this Ageement shall connol. If a conFlict exists benveen an
applicable federal, state, or local law, rule, re ulation. order, or code and this A eement the law, rule.

reeulation, order. or code shall convoL Van ine de ees of strineenc amons the main bodv of this

A eement, the E.chibits. and laws. rules. reeulations. orders. or codes are not deemed contlic[ s, and the most

strineent requiremen[ shall control. Each Party shall notifi the other immediately upon the identification of
any apparent conilict or inconsistency concemine this A eement.

30. 10 Prompt Performance. Time is of the essence of each covenant and condition set forth in this A reement.

30. 11 Good Faith Performance. The parties shall cooperate wiih each other in eood faith, and assist each other in

the performance of the provisions of this Ageement.
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30. 12 Further Assurances. Ciro and DB each a ee to execute and deliver such additional documents as ma} be
required to effectuate the purposes of this A eement.

30. 13 E hibits. Each of[ he followine E hibits is attached here[ o and incorporated herein ba this reference:

E. hibit A      -     Statement of Qualifications Proposal, Schedule of Values, Project Schedule

30. 14 Compliance rith Controlline Lan. The Consultant shall complyµ ith all laws, ordinances, reeulations, and
policiesof the federal, state, and local eovernments applicable to this A eement, includine Califomia Labor

Code section 1720 as amended in 2000 relating to the pa ment of prevailine«• aees dwine the desion and
preconswction phases of a project, induding inspection and land surve} ine work. In addition, the Consultant
shall comply immediately with all directives issued by the City or iu authorized representati• es under
authority of any laws, stamtes, ordinances, rules, or reoulations. The laws of the State of California shall
sovem and control the tertns and conditions of this A eement.

30. 1 Jurisdiction, Venue. and A[ tornec Fees. The venue for any sui[ or proceedins concemine[ his AgreemenC
the in[erpretation or application of any of its[ erms, or any related disputes shall be in the County of San
Die o, State of Califomia. The prevailine Pam in any such suit or proceedine shall be entided to a
reasonable award of attomey fees in addition to any other award made in such suit or proceedin.

30. 16 D1unicipal Po cers. Nothine contained in this A eement shall be construed as a lunitation upon the powers

of the Cin as a chartered city of the State of Califomia.

30. 17 Adminis[ ra[ i• e Claims Requirements and Procedures. No suit or arbitration shall be brouoht arisine ou[
of this ageement, aeainst the Cirv unless a claim has first been presented in writins and Fled u•i[ h the Cin

and ac[ ed upon by the Cin• in accordance with Ihe procedures set forth in Chapter 1. 34 of the Chula Vista
Municipal Code; as same ma} from time to time be amended; the provisions of rhich are incorporated by this
reference as if fully set fonh herein, and such policies and procedures used by the City in[ he implementation
of same. Upon request by Cin, Consultant shall meet and confer in eood faith with City for the purpose of
resoh ing any dispute o er the terms of this Aareement.

30. 18 Third Partv Rela[ ionshi s. I' othine in this A,geement shall create a contractual relationship benreen Cin
and any third pam; however_ the Parties understand and agree[ hat Cin, to the extent permitted by law, is an
intended thvd pam beneficiary of all D1B' s contracts, purchase orders and other contracts between DB and
third pam•services. D/ B shall incorporate this provision into its convacts, supply ageements and purchase
orders.

30. 19 Non- Assi2nmenL The DB shall not assien the oblioations under this A eemen[, whether b} express

assignment or b}• sale of the compan}, nor any monies due or to become due. withoui the Cin' s prior written
approval. An}• assignment in violation of[ his paragraph shall constitute a Default and is ounds for

immediate termination of this AgeemenL at the sole discretion of the Cin. In no event shall any pu[ ative
assionment create a contractual rela[ ionship be[ ween the Cin and any putative assignee.

3020 Successors in InteresL This Aareement and all rights and obli2ations created by this A reement shall be in
orce and effect hether or not an}• Parties to the Agreement have been succeeded by another entiry, and all

riv_Jus and obli2ations created b} this Ageement shall be vested and bindine on am Pam's successor in
interest.

30. 21 Independen[ Con[ rac[ ors. The D/ B, anv consultants. contractors. subcontractors. and anv other individuals

employed by the DB shall be independent contractors and not agents of the Cin-. My provisions of this
Aereemen[ that may appear to give the Ciq am right to direct the D/ B concemins the details of performine
the Services under this Ageement, or to esercise am control over such performance, shall mean only that the
D1B shall follow the direction of the Cin concemine the end results of the performance.

30. 22 Approral. \\' here the consent or approval of a party is required or necessary under this Agreement the
consent or approval shall not be unreasonably ithheld.

3023 No ' aieer. Ao faiture of either the City or the Consultant to insist upon the strict performance by the other
of anv covenant. term or condition of this Aereement, nor anv (ailure to exercise anv rieht or remed•

consequent upon a breach of any covenant, term, or condition of this Aereement, shall constimte a« aiver of
anv such breach of such covenant. term or condition. No wai er of am breach shall affect or alter this
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A eement, and each and e ery covenant, condition. and term hereof shall continue in full force and effect to
any existing or subsequent breach.

30? 4 SiQnin2 Authorih•. The representati e for each Parh siening on behalfof a corporation, parinership, joint
venture or eovernmental entity hereb declares that authorih has been obtained to sign on behalf of the
corpora[ ion, partnership, joint venture, or en[ ity and a ees ro hold the other Parh or Parties hereto harmless
if it is larer determined that such authorin does not exist.

I; N' ITNESS N' HEREOF, this A eement the Cirv of Chula Vista and R'est Coast General/ Condon Johnson 8.

Associates Inc., a Joint Venture ha e execu[ ed this Aereement thereby indicatins that they have read and understood
same, and indicate their full and complete consent to its terms.

This Ageement is dated
2 3/ 2015       _, 

O1 and this date shall constitute the effective date of this

Ageement.

N' est Coast GeneraV Condon Johnson Inc.

a Joint Venture Corpora

Bv:    Bv:

avid E.  Dav   ,   
TFIE C[ TY OF CHULA VISTA.

9 I Tt^Pr
A Municipal Corpora[ ion

Approved as to form and legality:

Dated 015.

B:

Glen Gooeins Cin Attomev

i 6


