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RECORDING REQUESTED BY 

AND WHEN RECORDED MAIL TO: 

 

 

CITY OF CHULA VISTA  

OFFICE OF THE CITY CLERK  

276 FOURTH AVENUE  

CHULA VISTA, CA 91910 

 

 THIS SPACE ABOVE FOR RECORDER’S USE 

 

CCV File No. OR3001G 

BASIN MAINTENANCE AGREEMENT 

FOR OTAY RANCH VILLAGE 3 

This Basin Maintenance Agreement (Agreement) is made this _____ day of 

____________, 20_____ (Effective Date) by and between HomeFed Village III Master, LLC and 

HomeFed Otay Land II, LLC (referred to herein as “Developer”), and the City of Chula Vista, a 

California Municipal Corporation (City), with reference to the following facts:  

RECITALS 

WHEREAS, Developer owns approximately 428 acres of land known as “Otay Ranch 

Village 3” (hereinafter referred to as the “Project”) located primarily northeast of the 

intersection of Main Street and Heritage Road. The property which is the subject matter of this 

Agreement is more particularly described in Exhibit A, attached hereto and incorporated herein 

by this reference, (hereinafter referred to as the “Property”). 

WHEREAS, On December 2, 2014 the Chula Vista City Council, pursuant to Resolution 

No. 2014-232, in accordance with the California Environmental Quality Act (CEQA) (Public 

Resources Code Section 21000 et seq.), certified the Final Environmental Impact Report for the 

Otay Ranch Village Three Sectional Planning Area Plan (“Final EIR-13-01) and adopted the 

Findings of Fact, Statement of Overriding Considerations, and Mitigation Monitoring and 

Reporting Program. 

WHEREAS, On December 2, 2014, under Resolution 2014-234 the City approved the 

Sectional Planning Area (SPA) Planned Community District (Form Based Code) Regulations for 

Otay Ranch Village 3. 

WHEREAS, On December 2, 2014, under Resolution Number 2014-237 the City 

approved a Tentative Subdivision Map for the Project, known as Village 3 Tentative Map, Chula 

Vista Tract No. 13-02, (hereinafter referred to as the “Tentative Map”), in which Tentative Map 

Conditions of Approval were placed on the Project. 

WHEREAS, Developer has submitted an application to amend the SPA and obtain 

approval of a new Tentative Map for Village 3. 
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WHEREAS, proposed Condition of Approval No. 25 of the proposed new Tentative Map 

requires that prior to approval of the first Final Map the applicant shall demonstrate to the 

satisfaction of the Development Services Director that a funding mechanism is in place to fund 

the perpetual maintenance of storm water treatment facilities, including, but not limited to, the 

proposed bio-retention basins.   

WHEREAS, Condition of Approval Number 26 of the City of Chula Vista Standard 

Tentative Map Conditions, as more particularly set forth on Exhibit B, requires the Developer to 

enter into a maintenance agreement prior to the issuance of any grading permit to secure the 

maintenance of drainage related facilities including but not limited to the removal of silt from 

any temporary or permanent basins, the repair of any downstream erosion, and to provide any 

resource agency permits necessary for said maintenance for the Project. 

WHEREAS, Developer has represented that certain drainage improvements, biofiltration 

Best Management Practice (BMP) basins, detention basins, desilting basins, drainage outfalls, 

storm water quality management facilities and erosion/sedimentation control facilities, as shown 

on the Rough Grading Plans for the Project, Chula Vista Drawing Number 16026, will meet City 

and Regional Water Quality Control Board requirements for water quality for the entirety of 

Village 3. 

WHEREAS, Developer will initially maintain such improvements as provided in this 

Agreement. 

WHEREAS, Developer represents that this Agreement will be assigned to the Village 3 

Community Association, a California non-profit mutual benefit corporation (the “HOA”) formed 

to manage the residential portions of Village 3 for the perpetual maintenance of the Village 3 

basins, drainage improvements, and BMP facilities. 

NOW THEREFORE, in consideration of the mutual covenants contained herein, the 

parties agree as follows:  

1. Defined Terms.  The following defined terms shall have the meaning set forth 

herein, unless otherwise specifically indicated.  

1.1 “Drainage Improvements and BMP Facilities” shall mean certain storm 

water management facilities and other permanent and temporary public or private drainage 

improvements, biofiltration BMP basins, detention basins, desilting basins, drainage outfalls, 

storm water quality management facilities, and erosion/sedimentation control facilities proposed 

for construction within the Project, as shown  in Exhibit C and shown on Chula Vista Drawing 

No. 16026, as approved by the City Engineer, and as amended from time to time.  A portion of 

the BMP basins are located within the Project and a portion of the BMP basins are located on 

offsite property more particularly described on Exhibit D 

1.2 “Complete Construction” shall mean that construction of Drainage 

Improvements and BMP Facilities have been completed to the satisfaction of the City Engineer.  
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1.3 “Maintain” or “Maintenance” shall mean to furnish, or the furnishing of, 

services and materials for the ordinary and usual maintenance required for the operation or 

implementation of the BMP Facilities as set forth in the latest city-approved IOMP.  

1.4 “Inspection, Operation, and Maintenance Plan” or “IOMP” means a 

description of the inspection, operation, and maintenance activities and schedules required to 

ensure proper operation and effectiveness of the Drainage Improvements and BMP Facilities, 

which IOMP is attached hereto as Exhibit E and incorporated herein by this reference.  The 

IOMP shall be updated to the satisfaction of the City Engineer, if construction changes are 

approved to the Chula Vista Drawing No. 16026-01 to 16026-71 that modifies the Drainage 

Improvements and BMP Facilities. 

1.5 “Grading Plans”  shall refer to the City of Chula Vista Rough Grading 

Plans for Chula Vista Tract No. 13-04 Otay Ranch Village 3, Drawing Number 16026, Work 

Order Number OR3001G.  Grading Plans can be amended from time to time by approval of the 

City Engineer. 

1.6 “City of Chula Vista Standard Tentative Map Conditions” shall refer to 

the City’s standard Tentative Map conditions approved by City Council with Resolution 2010-

278. 

2. Condition No. 26 of the City of Chula Vista Standard Tentative Map 

Conditions.   In satisfaction of Condition No. 26 of the City of Chula Vista Standard Tentative 

Map Conditions, Developer agrees to the following:   

2.1 Construction.  Developer agrees to construct Drainage Improvements and 

BMP Facilities, as shown on the approved Grading Plans for the Project and any subsequent 

grading plans for Village 3 approved by the City Engineer.  These Drainage Improvements and 

BMP Facilities shall comply with all the provisions of the National Pollutant Discharge 

Elimination System and the City’s BMP Manual Clean Water Act.  Developer understands and 

agrees that Developer is responsible for obtaining all necessary permits, approvals, and 

certifications, if any, from applicable federal or state agencies, including but not limited to, if 

applicable, Caltrans, the California Department of Fish and Game and/or the US Army Corps of 

Engineers.  City shall cooperate with Developer as necessary to obtain all such permits, 

approvals and certifications. 

Fulfillment of Condition No. 26 of the City of Chula Vista Standard Tentative Map Conditions.  

Condition No. 26 shall be considered fully satisfied when the City Engineer makes the 

determination that the last grading permit for the Project has been issued and a funding 

mechanism has been identified and accepted by the City to maintain the Drainage Improvements 

and BMP Facilities for the Project; otherwise, the requirements of Condition No. 26 shall be 

enforced for each grading permit for the Project. The Developer or the HOA shall submit an 

assessment report to be approved by the City for all the Drainage Improvements and BMP 

facilities.  Developer or the HOA shall maintain all the Drainage Improvements and BMP 

Facilities until such time the City Engineer releases Developer or the HOA of said obligation 

with a letter to both the Developer or the HOA and the bonding company.  Said release shall not 

be granted sooner than 5 years following the last building permit finalizing the Project. The 
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Developer or the HOA agree to compensate the City for staff time spent on reviewing the 

assessment reports. 

2.2 BMP Maintenance by the HOA. Developer shall operate and maintain the 

Drainage Improvements and BMP Facilities as shown in Exhibit D in accordance with the latest 

City-approved IOMP until such time as the HOA accepts the maintenance of all or any part the 

Drainage Improvements and the BMP Facilities in perpetuity.  In addition, it is a requirement of 

this Agreement that the Developer or the HOA shall submit to the City an Assessment and 

Maintenance Report for all the BMP Facilities every five years.  The Assessment and 

Maintenance Report shall be prepared by a Registered Civil Engineer and shall be subject to the 

approval of the City Engineer or designee.  Said report shall also describe all the prior 

maintenance work that has been completed within the previous five years and any future major 

repair.  

2.3 Securities.  Developer shall provide the City with maintenance securities, 

in accordance with Paragraph 3 below, to guarantee Developer’s maintenance obligation 

hereunder.  

3. Security for Performance.  Pursuant to and in satisfaction of Condition 26 of the 

City of Chula Vista Standard Tentative Map Conditions, Developer shall provide the City with a 

cash deposit, bond or other security in the amount more fully set forth in Exhibit F to guarantee 

Developer’s maintenance obligations hereunder until the HOA accepts the maintenance 

responsibility of the Drainage Improvements and BMP Facilities.  Upon the HOA acceptance of 

the Drainage Improvements and BMP Facilities, the HOA shall provide the City with security in 

perpetuity in the amount more fully set forth in Exhibit F to guarantee HOA’s maintenance 

obligations hereunder and, upon delivery of such replacement security, the security provided by 

Developer shall be released to Developer. The amount of said security shall be updated and 

reviewed and approved by the City Engineer, or designee, every five years and shall reflect the 

consumer price Index, Los Angeles Area (All Urban Consumers) at the time of submittal.  The 

Developer or, after assumption of maintenance obligations, the HOA shall submit the security 

updates on January fifteen of each five years series.  If Developer or the HOA fails to cure any 

material non-compliance with this Agreement within the cure period set forth in Section 4, then 

Developer and HOA acknowledge and agree that the City may, in the sole discretion of the City 

Engineer expend said deposit to guarantee the maintenance obligations under Section 2.1 of this 

Agreement in the event of Developer’s or the HOA’s default in the performance of said 

maintenance obligations.  The Developer or, after assumption of maintenance obligations, the 

HOA agree to compensate the City for staff time spent on reviewing each security update. 

Should the City spend the deposit due to Developer’s or HOA’s default of its performance 

obligations, Developer or, after assumption of maintenance obligations, the HOA agrees to 

provide additional security within 30 days of the City’s request. 

(a) Use of Maintenance Security. Developer acknowledges and agrees that if 

the Developer or the HOA fails to fulfill its maintenance obligations as set forth herein, and fails 

to cure any material non-compliance with this Agreement within the cure period set forth in 

Section 4, then the sum provided by said security may be used by the City for the purpose of 

fulfilling such obligations as approved by the City Engineer. Developer or, after assumption of 

maintenance obligations, the HOA also agrees that the City may take any and all actions 
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necessary, in order to obtain the funds necessary for the purpose of fulfilling such obligations. 

Developer or, after assumption of maintenance obligations, the HOA agrees to pay to the City 

any difference between the amount of the security deposit and the total cost incurred to perform 

the work, including but not limited to reasonable design and administration of maintenance in 

substantial conformance with the latest city-approved IOMP (including a reasonable allocation 

of overhead). 

(b) City Not Liable.  It is also expressly agreed and understood by the parties 

hereto that in no case will the City, or any department, board or officer thereof, be liable for any 

portion of the costs and expenses of the work obligated herein, nor shall the City or the City’s 

officers, sureties or bondsmen, be liable for the payment of any sum or sums for said work or any 

materials furnished therefor.  

(c) Reduction or Substitution of Security.  The City Engineer may, in his sole 

discretion, reduce the security requirements by an incremental amount determined by the City 

Engineer to reflect a reduction in Developer’s maintenance obligations.  In addition, Developer 

may request that another form of equivalent security, such as a letter of credit or bond in 

accordance with City requirements be substituted for the security described herein in accordance 

with City policies.   

3.1 Municipal Code Requirements.  Developer understands and agrees that 

Developer shall be subject to all the provisions of the Ordinances, Standards, and Policies of the 

City of Chula Vista (including Section 14.20.310 of the Municipal Code), the laws of the State of 

California, and federal law as applicable to said work as all may be amended from time to time.  

4. Approvals.  Developer acknowledges and agrees that the performance of 

Developer’s obligations herein is required for the health and safety of the residents of the City. 

Therefore, the Developer agrees that the City shall have the absolute and unfettered right to 

withhold the issuance of any grant of approval for the Project if the Developer is determined by 

the City not to be in material compliance with the terms of this Agreement, provided that the 

foregoing shall not apply from and after the HOA’s assumption of maintenance responsibilities 

set forth herein. If Developer is determined by the City not to be in material compliance with any 

term of this Agreement, the City shall notify Developer of its non-compliance and provide the 

Developer with thirty (30) days to cure said non-compliance. The Developer shall not be in non-

compliance if, upon notification of non-compliance, Developer diligently starts to work toward 

cure of said non-compliance and diligently pursues, as determined by the City Engineer, a course 

of action to achieve a cure within a reasonable time-frame. 

5. Release of Obligations.  This Agreement shall be binding upon and inure to the 

benefit of the successors and assigns of the Developer. Upon the HOA’s assumption of all of the 

maintenance responsibilities under this Agreement, Developer shall be released from the 

obligations of this Agreement.  Individual owners of residential lots and condominiums shall 

have no obligations pursuant to this Agreement.   

6. Agreement in favor of City.  The burden of the covenants contained in this 

Agreement is for the benefit of the City.  City is deemed the beneficiary of such covenants. If 

such covenants are breached, the City shall have the right, but not the obligation, to exercise all 
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rights and remedies and to maintain any action or suits at law or in equity or other proper 

proceedings to enforce the curing of such breach to which it may be entitled.    

7. Indemnification. Developer further understands and agrees that City, as 

indemnitee, or any officer or employee thereof, shall not be liable for any injury to person or 

property occasioned by reason of the acts or omissions of Developer, its agents or employees, 

related to the construction of the Drainage Improvements and BMP Facilities and Developer’s 

maintenance activities. Developer or, after assumption of maintenance obligations, the HOA 

further agrees to protect and hold the City, its officers and employees, harmless from any and all 

claims, demands, causes of action, liability or loss of any sort, because of or arising out of acts or 

omissions of Developer or the HOA, its agents or employees, related to the construction of the 

Drainage Improvements and BMP Facilities and Developer’s or the HOA’s maintenance 

activities. The approved improvement securities referred to above shall not be deemed to limit 

the provisions of this paragraph. Such indemnification and agreement to hold harmless shall 

extend to damages to adjacent or downstream properties as a result of Developer’s construction 

and maintenance activities as provided herein. It shall also extend to damages resulting from 

erosion or siltation, or modification of the point of discharge as the result of the construction of 

the Drainage Improvements and BMP Facilities and maintenance and/or siltation removal 

activities. The approval of plans for the Drainage Improvements and BMP Facilities and any 

related improvements shall not constitute the assumption by City of any responsibility for such 

damage or taking, nor shall City, by said approval, be an insurer or surety for the construction of 

the Drainage Improvements and BMP Facilities and any related improvements. The provisions 

of this paragraph shall become effective upon the execution of this Agreement and shall remain 

in full force and effect regardless of the City’s approval of the Drainage Improvements and BMP 

Facilities. However, nothing in this paragraph shall apply to any liability or claims arising from 

the active negligence or willful misconduct of City or its officers or employees.  

8. Miscellaneous Provisions.  

8.1 Entire Agreement. This Agreement, together with any other written 

document attached hereto as an Exhibit, embody the entire Agreement and understanding 

between the parties relating to the subject matter hereof and any and all other prior or 

contemporaneous oral or written agreements are hereby superseded. This Agreement may be 

amended, but only pursuant to a written amendment properly authorized and executed by both 

parties hereto.  

8.2 Compliance with Laws. In the performance of its obligations under this 

Agreement, Developer shall comply with any and all applicable federal, state and local laws, 

regulations, policies, permits and approvals.  

8.3 Recitals and Exhibits. All Recitals and attached Exhibits referred to herein 

are hereby incorporated hereunder.  

8.4 Term. This Agreement shall remain in effect for so long as Developer or 

the HOA has executory obligations hereunder.  
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8.5 Assignment. Except for an assignment to the HOA, the obligations of the 

Developer under this Agreement shall not be assigned in whole or in part without the express 

written consent of the City pursuant to Section 10.2.3 of the Development Agreement. City’s 

consent shall not be withheld if the assignment and delegation is to a Merchant Builder (as 

defined in the Development Agreement) by private agreement and the Developer remains 

obligated to the City. Pursuant to Section 10.2.4 of the Development Agreement, however, City 

shall exhaust any accepted, substitute security before making any demand on Developer.  

8.6 Authority of Signatories. Each party hereto hereby warrants and represents 

to the other party that it has legal authority and capacity to enter into this Agreement, and that all 

resolutions and/or other actions have been taken so as to enable it to enter into this Agreement.  

8.7 Termination. Upon the termination of this Agreement pursuant to 

applicable provisions hereof, at the request of Developer or any successor in interest, the City 

will execute an instrument prepared by Developer in a form acceptable to the City Attorney 

which evidences the termination of this Agreement.  

8.8 Attorney’s Fees. If either party commences litigation for the judicial 

interpretation, reformation, enforcement or rescission hereof, the prevailing party shall be 

entitled to a judgment against the other for an amount equal to reasonable attorney’s fees and 

court costs incurred. The “prevailing party” shall be deemed to be the party who is awarded 

substantially the relief sought.  

8.9 Preparation of Agreement. No inference, assumption or presumption shall 

be drawn from the fact that a party or his/her attorney prepared and/or drafted this Agreement. It 

shall be conclusively presumed that both parties participated equally in the preparation and/or 

drafting of this Agreement.  

8.10 Notices. Unless otherwise provided in this Agreement or by law, any and 

all notices required or permitted by this Agreement or bylaw to be served on or delivered to 

either party shall be in writing and shall be deemed duly served, delivered, and received when 

personally delivered to the party to whom it is directed, or in lieu thereof, when three (3) 

business days have elapsed following deposit in the U. S. Mail, certified or registered mail, 

return receipt requested, first-class postage pre-paid, addressed to the address indicated in this 

Agreement. A party may change such address for the purpose of this paragraph by giving written 

notice of such change to the other party.  

 CITY OF CHULA VISTA  

276 Fourth Avenue  

Chula Vista, CA 91910  

Attention: City Engineer 

 

 DEVELOPER:  

HomeFed Village III Master, LLC. 

1903 Wright Place, Suite 220 

Carlsbad, CA 92008 

Attention: Curt Smith 
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8.11 Counterparts. This Agreement may be executed in more than one 

counterpart, each of which shall be deemed to be original but all of which, when taken together 

shall constitute but one instrument.  

8.12 Miscellaneous. The above-referenced Recitals are true and correct and are 

incorporated into the body of this Agreement by this reference.  

 

[Remainder of page intentionally left blank]  
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first 

written above. 

DEVELOPER: OWNERS OF OFFSITE BMP BASIN: 

HomeFed Village III Master, LLC, a Delaware 

limited liability company 

By:____________________________ 

Name:_________________________ 

Title:__________________________ 

 

HomeFed Otay Land II, a Delaware limited 

liability company 

By:____________________________ 

Name:_________________________ 

Title:__________________________ 

 Flat Rock Land Company, LLC, a Delaware 

limited liability company 

By:____________________________ 

Name:_________________________ 

Title:__________________________ 

CITY OF CHULA VISTA: 

By:_________________________________ 

 Mary Casillas Salas 

 Mayor 

APPROVED AS TO FORM: 

 

By:_________________________________ 

 Glen R. Googins 

 City Attorney 

 

ATTEST:  

By:__________________________________ 

 Donna Norris 

 City Clerk 

 

J:\Attorney\MichaelSh\Village 3\Basin Maintenance Agreement\Village3BasinMaintenanceAgrmt-11.30.16-FINAL.docx 

 

(Notary to attach acknowledgement for each signature) 

(Corporate Authority required for each signatory) 
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Attachments:  

Exhibit A:  Legal Description of the Property  

Exhibit B:  Condition No. 26 of the City of Chula Vista Standard Tentative Map Conditions 

Exhibit C Drainage Improvements and BMP Facilities Map 

Exhibit D:  Offsite BMP Basins 

Exhibit E: Excerpts from Storm Water Quality Management Plan, dated June 1, 2016 and 

prepared by Hunsaker and Associates.  

Exhibit F:  Security Requirements  
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EXHIBIT A 

Legal Description of Property 

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY OF CHULA 

VISTA, IN THE COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, AND IS 

DESCRIBED AS FOLLOWS: 

PARCELS 1, 2 AND 3 OF PARCEL MAP NO. 21214, IN THE CITY OF CHULA VISTA, 

COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF 

FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY 

JANUARY 29, 2015 AS INSTRUMENT NO. 2015-7000022 OF OFFICIAL RECORDS. 

END OF LEGAL DESCRIPTION 
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EXHIBIT B 

Condition No. 26 of the City of Chula Vista Standard Tentative Map Conditions 
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EXHIBIT C 
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EXHIBIT D< 

Offsite BMP Basins 
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EXHIBIT E 

Maintenance Recommendations 
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EXHIBIT F 

 


